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EQUAL RIGHTS AMENDMENT EXTENSION 


TUESDAY, NOVEMBER 1, 1977 


U.S. Howse or RepresENTvATIVES, 
SUBCOMMITIEE ON CivIL AND CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The hearing was convened at 2:05 p.m., in room 2237, Rayburn 
House Office Building, Hon. Don Edwards (chairman of the sub- 
committee) presiding. : 

Present: resentatives Edwards, Drinan, Volkmer, Beilenson, 
Butler, and McClory. : . 

Also present: Thomas P. Breen, counsel; Catherine LeRoy, assist- 
ant counsel; Janice Cooper, assistant counsel; and Roscoe B. Starek 
III, associate counsel. 

Mr. Epwarps. The subcommittee will come to order. 

I recognize the gentleman from Illinois. ; 

Mr. McCrory. Mr. Chairman, I move that the Subcommittee on 
Civil and Constitutional Rights of the House Committee on the Judi- 
clary permit coverage of the hearing, in whole or in part, by television 
broadcast, radio broadcast, and still photography, or by any of such 
methods of coverage pursuant to Commission rule V. 

I move the adoption of this. 

Mr. Epwaros. Is there objection ? 

[No response. ] 

Mr. Epwarps. Hearing none, the motion is adopted. 

[Calls of “can’t hear.” 

Mr. McCrory. Will the chairman yield? 

Can you hear me? 

Mr. Epwarps. Today we begin hearings on House Joint Resolution 
638, which would extend the ratification period for the proposed equal 
rights amendment for an additional 7 years. 

This subcommittee has a history of involvement with the equal rights 
amendment which goes back many years, Many of us struggled long 
and hard to secure passage of the amendment, a goal we finally 
achieved in the 92d Congress. We had hoped to see the amendment 
ratified quickly and have continued to devote our efforts to that end. 

It is no secret that I support the equal rights amendment, and that 1 
am committed to its ratification. I believe I can say without fear of 
contradiction that the Subcommittee on Civil and Constitutional 
Rights is among the ERA’s oldest and best of friends here in Congress. 

But it must be remembered throughout this hearing and the ones 
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that are to follow that the implications of the proposal before us go 
far beyond the immediate question of support for the equal rights 
amendment. It is important for all of us—those who support the 
equal rights amendment as well as those who oppose it—to keep in 
mind that the questions raised by House Joint Resolution 638 apply 
to all constitutional amendments, to the role of the Congress in pro- 
pasing them, and to the role of the States in ratifying them. 

Indeed, consideration of House Joint Resolution 638 raises an issue 
no less significant than that of the extent of the power of Congress 
under article V of the Constitution—an issue on which there appears 
to be little or no authority. 

In order to assist. the subcommittee in its deliberations, we have 
asked for guidance from a number of. constitutional scholars, in addi- 
tion to those who have agreed to appear as witnesses. So far, one of 
the few aréas of agreement among them is that there is no history or 
legal precedent for what is being proposed here today. 

Somme would say that this lack of precedent makes our job easy. I 
disagree; the fact that this is a novel question only makes our re- 
sponsibility greater. For that reason, the subcommittee plans to con- 
sider carefully all the views presented to us over the next few days. 

I want to take this opportunity to express the subcommittee’s grati- 
tude to all of our witnesses and to those individuals who have offered 
us their adviee and counsel. Their statements will be made a part of 
a permanent record of these proceedings. 

Finally, the questions we discuss in this set of hearings are merely 
the first in a series of questions which the subcommittee will have to 
resolve. Not only will we have to determine whether an extension is 
constitutionally permissible, we also will have to decide whether such 
a step would be an appropriate exercise of congressional power. That, 
in the end, may be the most difficult question of all. 

Now, I will yield to the gentleman from Virginia, the ranking Re- 
publican, Mr. Butler. 

Mr. Botier. Thank you, Mr. Chairman. 

J am afraid that the moment of truth in my life is about to arrive. 
Prior to becoming a member of the Congress of the United States, 
I was member of the General Assembly of Virginia. 

Mr. Epwarps. They can’t hear. 

Mr. Butrer. But the Congress in its wisdom—— 

[Calls of “can’t hear.”’] 

Mr. Butter. If anyone in the back is unable to hear me, I want 
to assure you, you have not missed anything very important. 

I was about to say that prior to my election to the Congress, the 
Congress in its wisdom chose to submit the equal rights amendment 
to the States. 

Fortunately for me, it arrived in the Commonwealth of Virginia 
after I had left the general assembly. Thus, I have been able to tell 
my friends in Virginia that I never had to vote on the equal rights 
amendment in the general assembly. I have been able to tell my col- 
leagues in the Congress that this action was taken before I arrived. 

But now the moment of truth is almost here. I am pleased that we 
will have an opportunity to review the witnesses’ opinions today. I 
think we are going to find, though, that the decision which is before 
us will be a political question. 
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The question which we will ultimately have to resolve will be a po- 
litical question. I am hoping the witnesses before us will tell us what 
ibe responsibility of the Congress is when a political question comes 

efore us. - : 

Would this give us license to do whatever we want to do; or does 
that impose upon us a heavier than ordinary obligation to respect the 
Constitution and the amending process? We know that the ultimate 
decision rests with us; there is no review in the courts, The review will 
take place in every Members’ conscience and in the Congress itself. 

I am anxious to hear what the witnesses will tell us about the nature 
of the decision we wil] be asked to make; particularly, its effect on the 
process and in terms of the precedents what our response to the op- 
tions will be. Will we establish good precedents or bad precedents once 

we take a particular view? 

I know that ultimately the witnesses will be very helpful to us be- 
cause it is not a question of the merits of the equal rights amendment, 
but rather a matter of how the Congress will function this time and 
with similar problems which will undoubtedly arise in the future. 

Mr. Epwarps. The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. I have no comments at this time, Mr. Chairman, ex- 
cept to say this is obviously a very serious problem and that I am glad 
we are considering it. . 

The States have not ratified the amendment. Three more States are 
necessary. I look forward to these hearings to see if somehow this ques- 
tion can he resolved. 

Mr. Epwarns. The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. I do have a brief statement. 

As an original sponsor of the equal rights amendment, and, as you 
know, the principal proponent on the Republican side of the aisle 
when it gained overwhelming approval in the House of Representa- 
tives in 1972, I am, nevertheless, unhappy about the convening of this 
mecting to consider the proposals to extend the time within which the 
States might ratify the equal rights amendment. 

Mr. Chairman, my support of ERA has not diminished. I have ex- 
erted every possible influence to encourage ratification of the equal 
rights amendment by members of the INinois General Assembly, I 
do not have any reason to question the constitutionality of the Con- 
gress to act on the-subject of extending the time for States to ratify. 
For that matter, there 1s probably no question that the Congress could 
express iself legislatively on the question of rescission once ratification 
has occurred. 

However, I feel on both of these subjects it is a strategic mistake to 
consider legislation to extend the time beyond the traditional 7 years— 
a set. forth in the original resolution adopted by the House and the 

enate. : 

In addition, on the question of rescis:ion—whether we should specifi- 
cally “authorize, or contrariwise, deny that the States have any such 
right—action of either type could have only an adverse effect on the 
question of ultimate ratification of ERA. 

Mr. Chairman, let me laud those original supporters of the equal 
rights amendment who supported the measure before our committee 
in 1972. They were a very stable and courageous group who sought only 
to assure that men and women in our Nation have equal constitutional 
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rights. Some subsequent supporters of the equal rights amendment 
have unfortunately confused this simple constitutional issue with sub- 
jects which I would regard as wholly irrelevant and highly prejudicial 
to the equal rights movement. 

It seems to ine that Jately wo have come to realize that some of these 
irrelevant issues have interfered with the logical and, in my view, nec- 
essary adoption of the constitutional change which is implicit in the 
equal rights amendment. 

If these hearings could result in a reaffirmation of our support for 
ERA, then they would serve a useful purpose. If in urging an exten- 
sion of the time for the States to ratify we acknowledge a weakness in 
our commitment, then the effort here will have been in vain, and the 
result will be contrary to that anticipated by the sponsors. 

For these reasons, Mr. Chairman, I have declined to sponsor this 
legislation. I would prefer that it remain dormant as an issue for the 
simple reason that, in my view, the measure, if acted upon, will do 
more harm than good to the cause of assuring equal constitutional 
rights to men and women in our Nation. [Applause. 

Mr. Epwarps. Please stop. This a congressional hearing. 

We are pleased to have with us, sitting with the subcommittee today, 
a distinguished lawyer and member of the full Judiciary Committee, 
although not 2 member of the subcommittee, the gentlewoman from 
New York, Ms, Holtzman. 

Ms. Horraman. Thank you very much, Mr. Chairman. . 

And I thank the members of the subcommittee for their graciousness 
in inviting me here. 

Voice. It is very difficult for us to hear the lady. 

Ms. Horrzman. Mr. Chairman, I wish to thank you and the mem- 
bers of the subcommittee for your graciousness—— 

Vorce. It is still not good. 

Mr. Borer. There is a seat on the front row. 

Vorcr. I am not that deaf. 

Ms. Horraman. Mr. Chairman and members of the subcommittee I 
wish to thank you for your graciousness and your courtesy in inviting 
me to sit with you today. - 

On behalf of the 20 other persons who have cosponsored House Joint 
Resolution 638, I wish to thank the subcommittee for its consideration 
of this matter and for holding hearings on it. 

The cosponsors of this resolution have every hope that the equal 
rights amendment will be ratified before March 22, 1979, but do believe 
there might be need for an insurance policy to assure that the deadline 
will not arbitrarily end all debate on the PRA. 

Although the question of equal rights for women is just as vital 
and alive today as it was in 1972 and the need fur the amendment is 
just as great as it ever was, all of us recognize that the amendment has 
generated substantial interest in the public, but, unfortunately, some 
misinformation as well. It is precisely for this reason that we think 
that there ought to be ample opportunity for State legislatures to con- 
sider the ERA thoroughly and to conduct an informed debate about it. 

Indeed, the introduction of this resolution is simply to assist Con- 
gress in its commitment to assure a full and informed and knowledge- 
able debate in the State legislatures on this matter. 

Mr. Epwaros. Thank you. 
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Our first witness today is John M, Harmon, Assistant Attorney 
General of the Office of Legal Counsel, U.S. Department of Justice. 

We are pleased to have you, Mr. Harmon. And would you please 
introduce your colleagues. And then you may proceed with your 
statement. 


TESTIMONY OF JOHN M. HARMON, ASSISTANT ATTORNEY GEN- 
ERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE; 
ACCOMPANIED BY HERMAN MARCUSE, LARRY A. HAMMOND, AND 
LARRY L, SIMMS 


Mr. Harxon. Fine, Mr, Chairman. Thank you. 

I have from the Office of Legal Counsel Mr. Herman Marcuse, Mr. 
Larry Hammond, and Mr. Larry Simms. 

Mr. Epwarps. We are pleased to have you. 

You may proceed. . 

Mr. Harmon. Mr. Chairman, I have already furnished to the com- 
mittee——- 

Mr, Epwarns. Would you speak directly to the microphone so peo- 
ple can hear you in the rear? 

Mr. Harmon. I have-already provided the committee a copy of my 
opinion of October 31 to Robert Lipshutz on the question of the con- 
stitutionality of the House Joint. Resolution 638, together with a for- 
mal statement. 


STATEMENT oF JOHN M. Harmon, ASSISTANT ATTORNEY GENERAL, OFFICE OF 
LEGAL COUNSEL, DEPARTMENT OF JUSTICE 


Mr. Chairman and members of the subcommittee, I am pleased to appear before 
this Subcommittee to discuss what, at least to me, are difficult and complex 
constitutional questions raised hy H.J, Res. 638. That resolution would extend 
the period available to the States for ratification of the proposed Equal Rights 
Amendment (FRA) until March 22, 1986. 

I should state at the outset that, while the Administration has publicly taken 
a position supporting an extension such as the one contemplated on H.J. Res. 638, 
the purpose of my appearance before this Subcommimttee is not to discuss the 
merits of the proposed extension but rather to provide whatever legal advice 
I can regarding the constitutional issues raised by this resolution. 

As you may be aware, in my capacity as Assistant Attorney General for the 
Office of Legal Counsel. I have already given my opinion to Robert Lipshutz, 
Counsel to the President, on the corstitutionality of Congress’ extending the time 
period available for ratification of the ERA. That opinion was issued October 31, 
1977. and is apnended to this statement. I would ask, Mr, Chairman, that the 
opinion be considered as a formal part of my statement. 

Before addressing the constitutional questions raised by the resolution, I 
would first make several introductory observations. First, I see as essenttally 
separate matters whether H.J. Res. 638 is constitutional and whether the issues 
it raises are susceptible to judicial resolutfon. In my view, it {s Important fn any 
discussion of these issues to avoid a suggestion that because the 95th Congress 
or a sueressor Congress may have the final word on their resolution, the con- 
stitutionality of this resolution becomes an easier or an avoldable question. 
Secondly, I think that the lack of authoritative Judicial precedent or guidance 
from the language of the Constitution itself makes it difficult to conclude with 
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certainty that H.J. Res. 638 is or is not constitutional. Finally, even though I 
think that the determination whether this resolution ts constitutional does not 
turn on whether an extension would free ratifying States to “rescind” their 
ratifications, I address that question in some detail because I feel that discussion 
of this question may be helpful in the general debate over this resolution. 

On the main question before this Subcommittee, it is my opinion that Con- 
gress does have the power to extend the ratification period for the ERA. The 
Supreme Court recognized in Dillon v. Gloss, 256 U.S. 868 (1921) that as an 
incident to the Article V power to propose amendments to the Constitution, Con- 
gress has the power and responsibility to assure that the amendment has been 
ratified “within some reasonable time after the proposal,” Dillon v. Gloss, 256 
U.S., at 375, and that the amendment reflects the reasonably contemporaneous 
“expression of the approbation of the people” in three-fourths of the States. Id. 
However, it is clear that the Court considered the question of timeliness of rati- 
fication to be one of several “subsidiary matters of detail,” Dillon v, Gloss, 256 
U.S, at 376, necessarily delegated to Congress as an incident of the ratification 
process which do not go to the substance of the proposed amendment. 

Congress did have the power to make the time period for ratification a substan- 
tive part of the amendment by including a time limit in the text of the amend- 
ment itself as was the case with the Eighteenth. Twentieth, Twenty-first, and 
Twenty-second Amendments. Ilad the 7-year time limit been placed in the text of 
the ERA, it is arguable that this Congress could not extend the time limit without 
beginning the ratification process anew. 

However, the 92d Congress did not put a time limit in the text of the ERA 
but rather stated in the proposing resolution that the States should bave at 
least 7 years to consider ratification of the amendment. 

By placing the time period in the proposing resolution rather than in the 
text of the amendment, the 92d Congress effectively decided that the proposal 
should remain viable for at least 7 years without barring a subsequent Congress 
from making a-more informed judgment at a later time as to the reasonable- 
ness of the time period for ratification of the ERA. Indeed, as a matter of logic, 
the determination whether circumstances are such that ratification can he said 
to have been reasonably contemporaneous would be better made by the Congress 
in session when the ratification occurs than by the proposing Congress. Only 
the later Congress can make the determination, referred to by Chief Justice 
Hughes tn Coleman, whether the conditions which prompted the proposal of an 
amendment have “so far changed since the submission as to make the proposal 
no longer responsive to the conception which insptred it.’’ 307 U.S: at 453. In 
sum, I conclude that the 85th Coneress, on the basis of a record presumably 
more substantial than that before the 92a Congress, may determine that an ex- 
tension of the time limit is reasonable and thereby extend the period during 
which the States may consider ratification of the ERA. 

With regard to the question whether the resolution toe extend the perlod must 
be approved by a two-thirds vote {n each House or whether a simple majority is 
constitutionally sufficient, it {gs my opinion that a two-thirds vote is not required. 
This conclusion follows from the holdings in Dillon and Coleman v. Afiller, 307 
U.S. 433 (1989), first, that a constitutional amendment may only become law if 
it has been ratified “within some reasonable time after the proposal,” Dillon v. 
Gloss, 256 U.S., at 375, and second, that the Constitution commits to Congress 
both the power and the duty to decide whether that implied condition of reason- 
ably contemporaneous ratification has been satisfied. Dillon v. Gloss, 256 U.S., 
at 375-76; Coleman v. Miller, 807 U.S., at 454, 456, 458-59. Congress must have 
the ability to make the required determination. A requirement of a two-thirds 
vote to accept or-reject the purported ratification of a constitutional amendment 
could frustrate the amendment process as the failure to obtain the two-thirds 
vote would not resolve the question committed by the Court in Coleman to the 
Congress. Under the decision in Coleman it {s the responsibility of Congress to 
determine whether a proposed amendment has been ratified. 

Moreover, a requirement of a two-thirds majority would be incompatible with 
the operating principle of our Constitution that those cases in which a greater 
than majority vote are to be required are clearly contemplated and made ex- 
plicit {n unmistakable language. 

Finally, with respect to the possible effect of the extension on the power of 
the States to rescind prior ratification, it is my opinion that the extension would 
not give rise to any right of rescission and furthermore that Congress cannot 
give to the States a right to rescind by any means short of amending Article V 
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of the Constitution, The proposition was advanced by James Madison during the 
debates in the States over adoption of the Constitution that a State's ratifica- 
ion must be unconditional and irrevocable, Article V gives to the States the power 
to ratify a proposed amendment, but not the power to reject. This proposition 
has been consistently accepted by every Congress which has faced a question as 
to the validity of a State's ratification. In 1926 a resolution was introduced in 
the Senate to propose an amendment to Article V to give the States the power 
to rescind a prior ratification of a constitutional amendment at any time before 
the amendment had been accepted by three-fourths of the States, That resolution 
failed. Under the consistent interpretation of Article V of the Constitution, it 
is my view that a Stale which has once ratified an amendment is powerless to 
rescind that ratification and that the sole power to review a State's ratification 
at a later date to determine if it still reftects the reasonably contemporaneous 
approval of the proposed amendment by the required number of States is vested 
in the Congress. Coleman v. Muller, 307 U.S., at 454, 456, 458-59. 

There is serious question whether a court would undertake to settle these 
issues. The Supreme Court held in Coleman that Article V vested in the Congress 
the authority and responsibility to determine whether a proposed amendment 
has been duly ratitied. That case dealt with the question of the timeliness of rati- 
fication as well as the validity of a State's ratification after a prior vote of rejec- 
tion. The resolution before this Subcommittee raises additional questions, dif- 
ferent questions going to the very essence of the amending process. For that 
reason and in Hight of more recent Supreme Court decisions narrowly limiting 
the scope of the political question doctrine, it is far from clear that the Court 
today would say that these questions concerning the interpretation and applica- 
tion of Article V are exclusively reserved to the Congress. However, the possibility 
of judicial review cannot and should not relieve the Congress of its duty to 
assure itself that its actions are consistent with the Constitution. 

In conchision, there are no easy answers to the difficult constitutional questions 
presented by this resolution. It is my view that the resolution ts constitutional; 
Congress has the power to extend the time period for consideration of the ERA. 
The sole responsibility for the exercise of that power is yours. 

1 will be pieased to try to respond to your questions. 


DEPARTMENT OF JUSTICE, 
Washington, D.C., October $1, 1977. 
To: Hon. Robert J. Lipshultz, Counsel to the President. 
Subject: Constitutionality of Extending the Time Period for Ratification of the 
Proposed Equal Rights Amendment 

This responds to your request for our opinion regarding the constitutionality 
of extending the period, presently scheduled to expire on March 22, 197, for 
ratification by the States of the proposed Equal Rights Amendment. 

In the course of addressing this general question, we have identified a number 
of disercte questions that we will discuss, Brietiy, our views are as follows. (1) 
no authority suggests persuasively that an extension of seven years would be 
per se unconstitutional; (2) congressional action to extend the deadline for rati- 
fication can take the form of a concurrent resolution subject to majority vote of 
a quorum of each House; (3) we do not think that an extension would empower 
the States which have ratified the ERA prior to the extension to rescind that 
ratification during the extension period; (4) we doubt Congress may extend a 
right to rescind to States during the seven-year extension period; and (5) we 
believe that at least some of these issues would probably be held to present justt- 
fiable controversies in appropriate cases. . 

Before addressing these questions, we would first make several introductory 
observations. First, we see as essentially separate matters whether H.J. Res. 638 
is coustitutional and whether the issues it raises are susceptible to judicial reso- 
lution. In our view, it is important in any discussion of these issues to avoid a 
suggestion that because the 95th Congress or a successor Congress may have 
the final word on their resolution, the constitutionality of this resolution becomes 
an easier or an avoidable question. Secondly, we think tliat the lack of authorita- 
tive judicial precedent or guidance from the lunguage of the Constitution itseif 
makes it difficult to conclude with certainty that H.J. Res. 638 is or is not con- 
stitutional. Finally, even though we think that the determination whether this 
resolution ts constitutional does not turn on whether an extension would free 
ratifying States to “rescind” thelr ratifications, we address that question In some 
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detail because we feel that discussion of this question may be helpful in the 
general debate over this resolution. 


I, Backarounp 


The two documents most relevant to our iuquiry are H.J. Res. 208, 92d Conz., 
2d Sess. (1972), which proposed to the several States the adoption of the ERA, 
and Article V of the Constitution, which sets forth the procedures for amending 
the Constitution, The text of the resolution is as follows: 


HOUSE JOINT RESOLUTION 208 


Proposing an amendment to the Constitution of the United States relative to 
equal rights for men and women. 

Resolved by the Senate and House of Representatives of the United States of 
ae in Congress assembled (two-thirds of each House concurring therein), 

int 

The following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States within seven years from the date of its submission by the Congress: 

“Section 1, Equality of rights under the law shall not be denled or abridged 
by the United States or by any State on account of sex. 

“Section 2. The Congress shall have the power to enforce, by appropriate legis- 
lation, tbe provisiuns of this article. 

“Sectt:.. 2 This amendment shall take effect two years after the date of 
ratifiea ion.” - . 

On Marci 24, 1972, certified coples of the full text of this joint resolution were 
transmitted to the Governors of the 50 states by the Acting Administrator of the 
General Services Administration with a request that each Governor submit it “to 
the legislature of your state for such action as it may take” and requesting also 
that a “certified copy of such action be sent to the Administrator of [GSA]. . .” 
Sec 1 USC $1Nh Acof thir date, thirty-five states have eubmitted certifications 
to GSA of ratification of ERA by their respective legislatures.* 

Article V. the sole provision of the Constitution dealing with the amendment 
process, reads as follows: 

The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for 
proposing Amendments, which, in either Case, shull be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in three fourths thereof, as the 
one or the other Mode of Ratification may be proposed by the Congress; Provided 
that no Amendment which may be made prior to the Year One thousand eight 
hundred and eight shall in any Manner effect the first and fourth Clauses in the 
Ninth Seetion of the first Article: and that no State, without its Consent, shall 
be deprived of its equal Suffrage in the Senate. 

Article V does not on its face contain any requirement that an amendment, 
onee proposed by Congress, must be ratified within a specific time period or that 
Congress may establish a time period in which the States will he empowered to 
ratify a proposed amendment. In Dillon v. Gloss, 256 U.S. 368 (1921), the Su- 
preme Conrt addressed both these issues, i 

In Dillon, a defendant convicted of an offense under a statute passed by Con- 
gress to enforce the Eighteenth (Prohibition) Amendment, contended, inter alfa, 
that Congress had no power to set a time limit for ratification and that. as a con- 
sequence, the Amendment itself was void because Congress hed placed a seven- 
year limit on ratification in section 3 of the Amendment.’ In rejecting this argu- 
ment, the Court stated: 

Of the powe- of Coneress, keeping within reésonnble limits. to fix a definite 
per‘od for the ratification we entertain no doubt. As a rule the Constitution speaks 


tThis resolution waa adopted by Congress on March 22, 1972, when the Senate passed 
unamended the resolution adonted by the House of Representatives on October 12, 1971. 

2 Ag of thin writing GSA is also in receipt of three documents from Tennessee, Idaho, and 
Nebraska purporting to withdraw or rescind their ratifications previously certified. 

‘The Righteenth Amendment had in fact been ratifed within about 13 months of the 
time it was proposed by Congress. 
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in general terms, leaving Congress to deal with subsidiary matters of detail as 
the public interests and changing conditions may require; and Article VY is no 
exception to the rule. Whether a definite period for ratification shall be fixed so 
that all may know what it is and speculation on what is a reasonable time may 
be avoided, is, in our opliion, a matter of Getall which Congress may determine ag 
an incident of its power to designate the mode of ratification, It is not questioned 
that seven years, the period fixed in this instance, was reasonable, if power existed 
to fix a definite time; nor could it well be questioned considering the periods 
within which prior amendments were ratified. 256 U.S., at 376-76 (footnote 
omitted). 

After Dillon, the Sapreme Court has had only one occasion to address the ques- 
tton of congressional power under Art. VY. ta establish the time fiaime for ratitica- 
tion. That case, Coleman y. Miller, 807 U.S. 433 (1939), involved, inter alia, the 
claim that the “Child Lahor Amendment," proposed by Congress in June, 1924 
Without Congress having set a time limit for ratification, could no longer be rati- 
fied ly the Kansas legislature In 1937 because some 13 years hud elapsed since 
its sulmission to the States: In response tu the contention that 13 years was an 
“unreasonable” period of time, the Court stated: : 

Our decision that the Congress has the power under Artlele V to fix a reason- 
able mit of time for ratification in proposing au amendment proceeds upon the 
assumption that the question, what is a reasonable time, Hes within the con- 
eressional province, If it be deemed that such a queation ts an open one rchen the 
Hinit hag not been fized in advance, we think that it should also be regarded as an 
open one for the consideration of the Congress when, in the presence of certified 
ratifications hy three-fourths of the States, the time arrives for the promulgation 
of the adoption of the amendment. That decision by the Congress, in its control of 
the action of the Secretary of State, of the question whether the amendment liad 
been adopted within a reasonable time would not be subject to review by the 
courts. Jd., at 454 (emphasis added) 4 

Necause no time limit had been set by Congress in the proposed Child Labor 
Amendment involved in Coleman, It may be properly inferred from the quotation 
above that the establishment of a time limit by the Congress proposing an amend- 
Inent would not leave open the qnestion of what is a reasonable period. Certainly 
if a time Umit had expired before an intervening Congress had taken action to 
extend that limit, a strong argument could be made that the onty constitutional 
means of reviving a proposed amendment would be to propose the atnendment 
anew by two-thirds vote of each House and thereby begin the ratification process 

new. 
is Additionally, 1f the proposing Congress had fixed & specific time limit within 
the text of the proposed amendment itself, a strong argument could Le made that 
apy attempt to modify or extend that period would constitute an amendment to 
the proposed amendment, requiring the ratification process to begin again. 

Even assuming arguendo that H.J. Res. 63S would be unconstitutional had the 
seven-year limit been included within the text of the ERA {tself, it can neverthe- 
less be viewed as constitutional If the placing of the imitation within what we 


4 juoted above, from the opinion of the Court, was the opinion of Chief 
Tuetiee Hocker joined by Justices Stone and Reed. Justice Biack wrote a concurring opinion 
joined by Justices Roberts, Frankfurter and Douglas, that would have disavowed the asser- 
tloa in Dillon that the courts would under some circumstances ever be able to inject them- 
selves into the type of dispute presented. Justices Butler and McReynolds dissented on the 
yround that a reasonable time bad elapsed since the amendment was proposed. See note 51, 
infra. 

8 ch an argument bas some appeal, a contrary comclusion is supported by the 
ngalyele of tie Court in Dilion vy. Gisas, atipra. In that cage, the seven-year limit had been 
included In the text of the proposed amendment and the amendment had heen ratified hy 
the requisite number of States in abont 18 months. If the Court had viewed the geven-year 
Umit as a substantive part of the amendment, it could have affirmed the limit's validity 
solely on the basis that it had in any event becn ratified as part of the amendment tteelf 
and thereby would constitute an amendment to Art. V. Indeed, the brief of the Tulted 
States in Dillon appears to embrace such an argument. See Brtef for the United States at 
5-6. The Court did not, however, decide the case on this proffered ground, suggesting that 
the Conrt might not have viewed the seven-year limitation as being a substantive pare of 
the Eighteenth Amendment. See also 55 Cong. Rec. 5649 (1917) (remarks of Sen. Stone). 

A contrary conclusion is also supported by the Court’s decision in the National Prohtt- 
tion Cases, 253 0.8. 350 (1920). In that deelsion, involving a challenge to the validity of 
the Eighteenth Amendment, Mr. Justice Van Devanter, in announcing the “conclusions of 
the Court,” id., at 384, purported to set forth the “text” of the Eighteenth Amendment by 
quoting in full sections 1 and 2 but completely yritig J section 8 which contained within 
it the seven-year limitation imposed for the fret time by Congress. Id. at 385. See id., at 
393 (McKenna, J. dissenting). 
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shall refer to as the “proposing clause” permits a different result. From an ana- 
lytical viewpoint, we think that respectable arguments can be made on voth sides 
of this question. : 

An argument against the constitutionality of H.J. Res. 638 might be based 
on the following analysis: As suggested by the language of the Coleman opinion. 
the question of a time limit is no longer open once a time limit is imposed by 
the proposing Congress. Furthermore, Art. V itself can be viewed ag envisioning 
a process whereby Congress proposes an amendment and is divested of any 
power once the amendment is submitted to the States for ratification,® other 
than possibly the power declared in Coleman to Judge whether ratification has 
occurred, Also, it can be argued that no distinction should be made between the 

- placing of a time mit in the text of a proposed amendment and placing it in 
the proposing clause; to do so is to elevate form over substance. Finally, it is 
not unreasonable to say that States having ratified a proposed amendment with 
a set time period have done so in the expectation that a necessary three-fourths 
of the States would do so within the established mit or else the proposed amend- 
ment would fail of adoption. 

An argument favoring the constitutionality of H.J. Res. 638 might proceed as 
follows: Dillon and Coleman confirm the power of Congress to establish a “rea- 
sonable” time in which ratification may occur and, therefore, an extension of 
a time once established {ig constitutional if the extended period is reasonable. 
If, under Coleman, a Congress years after an amendment has been proposed 
has the power to determine the reasonableness of the intervening time period, 
there is no reason to conclude that a Congress in the position of the 95th may 
not determine, at a specific point in time, that an amendment is still viable and 
will be so for a reasonable number of years in the future. 

Presented with these arguments without more, we would find it difficult in- 
deed to choose hetween the two. We take as given from Dillon and Coleman that 
whatever power the 95th Congress may have to extend the seven-year limitation 
must be implied from Article V itself, and we think it fairly clear that such 
power may be implied unless the actlon of the 02d Congress must be viewed 
as binding on all future Congresses, including the 95th and the 96th, the latter 
being the Congress during whose life the initial seven-year period will actually 
expire. In our view, the soundest approach to resolving this question is to rely 
to the greatest extent possible on the historical understanding of the Congresses 
that have made use of the time limitation device. 


II, Historto Pracrice Recarpinec TIMeE-LIMITING CLAUSES 


Although the placing of time limits for ratification in proposed amendments 
was considered in the 65th Congress,’ the first occasion for its actual inclusion 
was in the Bighteenth Amendment. In that amendment, the Imitation appears 
as section 3 and reads as follows: This article shall be inoperative unless it shall 
have been ratified as an amendment to the Constitution by the legislatures of the 
several States, as provided in the Constitution, within seven years from the 
date of the submission hereof to the States by the Congress. 

As pointed out by the Court in Dillon, this provisiin was included in part 
because of expressed Congressional concern that other amendments proposed 
nuch earlier in the history of the Republic might still be subject to ratification. 
Such a possibility concerned the 65th Congress because it generally agreed, as 
did the Dillon court subsequently, that some reasonable time period for ratifica- 
tion was impHcit in Art. V itself. See Dillon v. Gloss, 256 U.S., at 372-73. Although 
the question was not focused on generally in House debate, at least one of the 
participants observed that “the (seven-year} limitation here is in the article 
that is to be submitted and is not a separate proposition. Hence, when it is voted 
upon by the States and adopted it {is as much a valid article and amendment as 
[the substance of the amendment Itself.” * 

In the Senate, fuller consideration was given to the question of the power of 
Congress to place a time Mmit on ratification. In responre to the argument that 


®See e.g., 56 Cong. Rec. 446 (1817) (debate on proposed wigateenth amendment 
“Article V axpresaly provides that once this proposed amendment has gone from the halls 
of Congress and eats with the States, when ratified by the States it becomes a part of 
h onetitation.” 
; * See remarks of Senator Buckslew, 71 Cong. Globe 2771 (1866) ; 85 Cong. Globe 012-18, 
1040 ( . 

*66 Cong. Rec. 463 (1917). 
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Congress had no power to impose a Hmitation on the ratification period, several 
senators argued that the apparent absence of such a power in Art, V would be 
overcome and such a power would be recognized as part of the Constitution should 
three-fourths of the States ratify within the then six-year period. 55 Cong. Rec. 
5650 (1917) (remarks of Sen. Promerene) ; id., at 5659 (remarks of Sen. Shep- 
pard). The debate in the Senate also indicated general agreement that the power 
of Congress to set such a limit would be subjected to judicial review and that 
failure of ratification by three-fourths of the States within the fixed time period 
would most probably require the resubmission of the amendment by a future 
Congress. Id. 

When the next Congress came to propose the Nineteenth Amendment, congres- 
sional fears expressed in section 3 of the proposed Eighteenth Amendment were 
apparently put aside. The issue apparently never arose until an attempt to in- 
elnde a seven-year Hmft was made and, without debate, rejected.® 

When the Congress proposed the Twentieth Amendment by S.J. Res. 14 in 1932, 
a seven-year limitation was written into the text of the proposed amendment 
itself, now section 6 of that Amendment, in language virtually identical to that 
contained in section 3 of the Eighteenth Amendment quoted supra.” On the floor 
of the Senate, section 6 was explained as follows: “In effect, it [section 6] is the 
erm provision that was fn the prohibition [Fighteenth] amendment to the Con- 
stitution.” 

During House consideration of S.J. Res. 14, Congressman Celler of New York 
proposed that a seven-year limitation, then not in the resolution, be added to 
what he described as the “preamble,” or proposing clause, of the amendment. 
In doing so, he quoted at length from Dilion v. Gloss, supra.” 

Celler’s proposed amendment to S.J. Res. 14 drew immediate criticism from 
his colleagues. Congressman Jeffers, apparently not favorably disposed to any 
limit, refused to debate its wisdom: Because I think it is very clear that it 
[Celler’s proposal] is out of place where it is being offered; but if the amend- 
ment has any virtue... I think it should be offered at the end of the resolution 
as an additional section, and then if it should be adopted it would be a part 
of the constitutional amendment. 

As it is now offered it would only be a part of the proposal clause of the con- 
stitutional amendment but would not be in the constitutional amendment. 

If the gentleman wants his amendment in the Constitution, it should go in asa 
new section, or section 6. As he has now offered it, it would be of no avail... .™ 

Another of Mr. Celler’s colleagues, Mr. Ramseyer, intending himself to amend 
S.J. Res. 14 to include a seven-year limitetion for ratification, indicated his 
agreement with Mr, Jeffers as to the question of where the limit should he 

laced : 
y The eighteenth amendment carried that 7-year provision as section 3, and it 
was that provision that the Supreme Court [in Dillion} held to be valid.... 

Section 6 goes to the entire article, as to how it shall take effect. It appears 
in the eighteenth amendment as the last section of the amendment.. . . I am con- 
fident that is the place for it.“ 

Congressman Celte?, after this discussion, withdrew his amendment.” 

When Congress proposed what became the Twenty-First Amendment, it in- 
cluded as section 3 of that amendment language virtually-identical to that in the 
Eighteenth and Twentieth Amendments.* Comments on the floor of the Senate 
{neluded statements that “the Congress which submits an amendment hag the 
power to fix the terms upon which it may be considered,” 76 Cong. Rec. 4152 
(1933), and “after Congress adopts the manner of ratification, by legislatures or 
conventions, it has no more role to play.” Id., at 4164. See also, 56 Cong. Rec. 
5652 (1917). 

The Twenty-second Amendment likewise contained a seven-year limitation in 
section 2 of the amendment patterned after prior limitations. Senator McClellan 


~ 


958 Cong. Rec. 93 (1919). 

20 The Birace “as ead in the Constitution” was not Included in section 6. Otherwise, 
the sections sre identical, 
" 3173 Cone. Ree. 5086 (1932), 

12 “Proposal and ratification... are not treated as unrelated acts, but as succeeding steps 
fn H angle endeavor... .” Id. at 3856, quoting Dillon v. Gloas, 256 U.S., at 374-75. 

18 J 


‘ 3eyd., at 3856-57. 

18 Fd., at 2857. 

16 The notable differences was that ratification was to be by conventions in the several 
States rather than by State legislatures. 
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noted that ‘a period of 7 years’ time is given, under the terms of the joint reso- 
lution [for} the amendment to be ratified. ..." 83 Cong. Res. 1800 (1947). 

The Twenty-third Amendment, proposed in 1960, for the first time did not 
include a seven-year limitation within the text of the amendment itself. Instead, 
the seven-year limitation was contatined in the proposing clause, which read as 
follows: That the following article is hereby proposed as an amendment to the 
Constitution of the United States, which shall be valid to all intents and purposes 
as part of the Constitution only if ratified by the legislatures of three-fourths 
or the several States within seven years from the date of its submission by the 

ongress.... 

The history of the Twenty-third Amendment is lengthy, as pointed out in 
hearings conducted by Subcommittee No. 5 of the House Committee on the 
Judiciary chaired by Congressman Cellier. Early proposals to grant the District 
of Columbia voting power in the Electoral College would have amended Art. IV, 
section 8 of the Constitution directly.” In 1940 and 1941, amendments were re- 
ported out of committee containing seven-year limitations in the text of the 
proposed amendments.” 

The House report on the amendment issued by Congressman Celler as Chair- 
man of the full Committee on the Judiciary, explained the limitation as follows: 
“The resolution .. . consists of two parts. The first part provides by its terms 
that the resolution [sic] shall be valid as a part of the Constitution only if 
ratified by the legislatures of three-fourths of the States within 7 years after 
it has been submitted to them by the Congress.® 

Footnote & to the report read as follows: 

Congress first adopted the 7-year limitation provision in proposing the 18th 
amendment to the Constitution, It did so hecause, at that time, several pro- 
nosed constitutional amendments already submitted to the States for ratifica- 
tion had Iong laid dormant but were nevertheless subject to being resurrected 
eos upon by the several States. (See Dilion v. Gioss, 256 U.S. 36S, 373 

1921). s 

The first 10 amendments to the Constitution were ratified by the necessary 
number of States within 10 months, 20 days of their submission by the Con- 
gress. According to 2 statement tn Coleman v. Miller, 307 U.S. 483, 453 (1989), 

~ the average time for ratification of amendments 10-21 has been computed to 

he 1 year, 6 months, 13 days; 2 years. 6 months, 25 days has been the longest 
time used in ratifving. The 22d amendment was ratified in 8 rears, 11 months, 
7 days. (Bee also Dilton v. Gloas, 256 U.8. 868, 892; Constitution of the United 
States, 8. Doc. 170, 82d Cong., p. 39}. 

H.R. Rep. No. 1698, 86th Cong., 24 Sess. 4 (1960). During the debate In the 
House over the resolution, it was said that “the critical hurdle will be to secure 
the approval of three-fourths of the State legislatures on the proposed amendment 
within the 7-year period.” 106 Cong. Rec. 12870 (1860). See also id., at 12N5Q. 
12561-63, 12671. ; 

The Twenty-fourth Amendment included a proposing clause identical to that 
of the Twenty-third Amendment. The House report on the proposed amendment 
stated: “This resolution requires, of course, ratification of the legislatures of 
three-fourths of the several states within 7 years from the date of its submission 
py the Congress.” * 

When the Twenty-fifth Amendment was proposed in the 89th Congress, the 
seven-year limitation once again appeared in the proposing clause in language 
identical to that of the Twenty-slxth Amendment and that in H.J. Res. 208 pro- 
posing the ERA, This language eliminated the phrase “only if’ and simply an- 
nounced that the amendment would be valid “when ratified... within seven 
years... .’ The reports issued regarding the Twenty-fifth ® and Twenty-sixth 7 
Amendments add nothing to our consideration of the time Hmitation. 

The Senate Report on the ERA. in its “Sectional Analysis” of H.J. Res, 208, 
states concerning the “resolution” or proposing clase that : This {s the traditional 
form of a joint resolution proposing a constitutional amendment for ratification 


— 


17 See Hearings on HJ. Res. 529 before Subcommittee No. 5 of the House Committee on 
the Jndiclary 82 (1860). 

Wid, at 1068-08. 

TT, Rep, No. 1921. 87th Cone, 2d Seas. % (1AADY. 

” me “ Her. No. 66, 89th Cong., lst Sess. (1965) ; H.R. Rep. No. 854, 69th Cong., lat 
Sos. (1965). 
“agi Xo. 26, 924 Cong., let Sees. 2 (1071); H.R. Rep. No. 87, 024 Cong., ist Seas. 

aa. 
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hy the States. The seven year time limitation assures that a ratification reflects 
the contemporaneous views of the pcople. It has been included in every amend- 
ment added to the Constitution in the last 50 years. It is interesting to note that 
the longest period of time ever taken to ratify a proposed amendment was less 
than 4 years. The power and responsibility of Congress to impose a reasonable 
time limit for ratificatfon-of Constitutional amendments was made clear in both 
Dilion v. Gloga 256 U.S. 368 (1921), and Coleman vy. Miller 307 U.S. 433 (1931) .” 


IM. Tre BiNpIna NaTuReE OF THE SEVEN-YEAR Limit iN H.J. Res. 20S 


In addition to this analysis in the Senate report, comments on the floor of the 
House and Senate generally assumed that the seven-year period was a limitation 
on the time in which ratification could occur. Thus, Congresswoman Gritfiths, 
after describing the limit as “customary,” went on to say that “I think it ts per- 
fectly proper to have the 7-year statute so that it should not be hanging over our 
head forever.” 117 Cong, Rec. 35814-15 (1971). Senator Hartke, a supporter of 
the resolution, stated his view that “if there is such a delay [beyond seven years], 
then we must begin the entire process once again.” 118 Cong. Ree, 9552 (1972). 
See also id., at 9576 (remarks of Sen. Cook). 

The history of congressional use of a seven-year limitation demonstrates that 
Congress moved from inclusion of the Hmit in the text of proposed amendments 
to including it within the proposing clauses with and without the “only if” phrase 
without ever fudicating any intent to change the substance of their actions, The 
one occasion on which Congress actually considered the possible differences be- 
tween placement of the limit within or without the text of a proposed amend- 
ment, the only expressed view was that the limit would be to “no avail” were it 
placed without the amendment. And as recently as ihe debate over the ERA, the 
limit was viewed as a “statute.” 117 Cong. Rec. 35814-15 (1971). Thus, when HJ. 
Res. 268 came before the Congress for consideration, it is not at all surprising 
that some members indicated their belief that the amendment process would have 
tu begin anew were ratification not achieved within the seven-year limit. 

We think there are sound reasons to view any substantive or procedural 
details placed in a proposing-@lause-fer-an amendment as subject to modifica- 
tion by a succeeding Congress. First, as demonstrated above, on the only occa- 
sion on which Congress itself has directly considered this question, the only 
views expressed were consistent with this pesition, 

Secondly, as the Court noted in Dillon v. Gloss, 256 U.S., at 373, “An examina- 
tion of Article V discloses that it is intended te invest Congress with a wide 
range of power in proposing amendments.” Thus, Congress’ power under Art. V 
conaists of more than simply proposing amendments: it includes the power to 
establish the details of how an amendment, once proposed, is to be acted upon by 
the several States. 

As the Dition Court noted, the substantive Art. V power to propose constitu- 
tional amendments is subject only to two limitations, one being the two-thirds 
vote requirement and the other relating to amendments that would deprive a 
state of {ts equal suffrage in the Senate without !ts consent. Dillon v. Glosa, 
256 U.S., at 373-74. There is nothing in the text of Art. V which would bar subse- 
quent Congresses from taking action with respect to the details of the ratifica- 
tion process as distinguished from the substantive amendment itself while the 
amendment is being constdered_by the States. ; 

We conclude that the 85th Congress, under Art. V, can act to extend the seven- 
year limitation period placed by the 92d Congress in the proposing clause of 
the ERA, The $2¢ Congress had the power to make the seven-year limit a part of 
the substantive amendment by placing the limit within the text of the ERA 
itself. The fact remains that it did not do so. We think our conclusion that a 
time Hmit fixed In a proposing clause should not be viewed as {mmutable is 
supported by the nature of the decision made by the 92d Congress and that which 
would be made hy the 95th Congress were HJ. Reg. 638 to be adopted. 

The nature of that decision is, we think, accurately described by the opinion 
of the Court in Coleman, 307 U.8., at 453, as follows: the question of a reasonable 
time in many cases would involve ... an appraisal of a great variety of 
relevant conditions. political, social and economic. ... 

The Court in Dillon, discussing the time limit from a somewhat different per- 
spective, concluded that: “an alteration of the Constitution proposed today has 


#28. Rep. No. 689, 02d Cong., 24 Sess. 20 (1972). 
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relation to the sentiment and the felt needs of today, and... if not ratified 
early while that sentiment may fairly be supposed to exist, it ought to be re- 
garded as waived, and not again to be voted upon, unless a second time proposed 
by Congress.” 

256 U.S., at 375, quoting Jameson on Constitutional Conventions section 585 
(4th ed.). As a matter of logic, it seems to us that what constitutes a' reasonable 
period of time for ratification of an amendment would normally be best decided 
not by a proposing Congress but by the Congress in session when the necessary 
three-fourths of the States have ratified a proposed amendment. This is so be- 
cause the limit proposed by the proposing Congress is, at best, predictive, whereas 
a Congress presented with ratification by three-fourths of the States is better 
able to base its decision concerning viability of the amendment on concrete evi- 
dence. Indeed, as indicated above, the seven-year figure adopted by Congress in 
proposing the Eighteenth Amendment achieved, partly by virtue of its approval 
in Dillon v. Gloss, a talismanic significance that has never been examined in 
connection with the proposal of any amendments since they have included the 
same limit. In short, we think it is quite reasonable to accord the seven-year limit 
in the ERA only the deference that the express language of the Hmit requires, 
namely, that the ERA will be viable for at least seven years. We therefore 
think that the 95th Congress, on the basis of a record presumably more sub- 
stantial than that built by the 92d Congress, may extend the time limit if such an 
extension be deemed “reasonable.” * 

We would, however, make two additional points in this regard. First, assuming 
that Congress may extend the time period for a reasonable length of time, ques- 
tions arise as to the form such an extension should take and the vote required 
in each House to pass an extension. 

With regard to the question of form, it is our view that H.J. Res. 688 need not 
he presented to the President for his approval. It has long been established that 
the President has no role to play in the amendment process.™ Hollingsworth v. 
Virginia, 3 Dall. 878 (1798) * . 

The second, and we would readily acknowledge more difficult, question is 
whether the resolution to extend the period must he approved by a two-thirds 
vote in each House or whether a simple majority is constitutionally sufficient. 
Several considerations dictate the conclusion that a super-majority vote is not 
required. We begin our analysis with the same two Supreme Court precedents 
which have guided our consideration of the other questions addressed in this 
opinion: Dillon and Coleman, While those decisions may be subject to varying 
interpretations in some respects, we think that they establish two propositions 
which are no longer open to question. 

The first proposition is that implied within Article V is the condition that a 
constitutional amendment may only become law if ft has been ratified “within 
some reasonable time after the proposal.” Dillon v. Gloss, 256 U.S., at 375. The 


2% We would comment briefy on the question whether, assuming the 95th Congress may 
extend the period established by the 92d Congress, the 96th or a subsequent Congress could 
shorten a period previously established. (We would observe first that the answer to this 
question would appear also to resolve the question whether Congress might declare a 
proposed amendnent to no longer be viable in the absence of an explicit time limit in that 
amendment or its proposing clause.) Given the nature of the Congressional determination 
of “reasonableness” as described in Dillon and Coleman, it is certainly arguable that any 
Congress might, on the basis of adequate findings, determine that a proposed amendment 
{1s no longer viable because present ratification would not reflect a contemporaneous ex- 
pression of the people’s will. We think, however, that. such an argument would have to 
take into account the historically accepted understanding that Congress may not with- 
draw an amendment once it has been proponel: See Jameson, A Treatise on Constitutional 
Conventions, Section 585, - 634 (1887) ; Burdick, The Law of the American Constitution 
89 (1922): Orfield, Amending the Federal Constitution 51-52 (1942). Without resolving 
this obviously complex question, we would eine p note that a Congresstonal act 
constituting withdrawal would perhaps run afoul of the logic if not the expressed views of 
James Madison, discussed at length infra, that States may not conditionally ratify a 
proposed amendment. The acholars cited above at the least assume, as do we, that a 
Congress could not “cutback” on time available for ratification of a proposed amendment 
because the membership no longer viewed the proposed amendment as desirable. 

Tt Is true that the Executive Branch, by virtue of 1 U.S.C. Section 106b and its 
predecessors dating back to 1818, has performed a ministerial function within the ratifica- 
tion process. We do think that congressional assignment of this function or similar functions 
to the Executive Branch might well require the approval of the President under Art. 1, 
Bection 7, Dut we think this is quite different from the resolution extending the time perlod 

ere. 

* We note that this holding tn Hollingsworth has been specifically approved in sub- 
sequent opinions of the Court. See, eg., Hawke v. Smith, 253 U.S. 221, 229-30 (1920). 
Thus, we see no justification for limiting Hollingsworth to its facts. 


* 
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Court reasoned that inherent in the amending process is the assumption that 
any amendment will reflect the reasonably contemporaneous “expression of the 
approbation of the people” in three-fourths of the states. Id. 

The second proposition—which is suggested in Dillon and unmistakably af- 
firmed in the opinions of both Chief Justice Hughes and Mr. Justice Black in 
Coleman—is that the Constitution commits to Congress the authority and the 
duty to decide whether that implied condition of reasonable contemporaneous- 
ness has been satisfied. Dillon vy. Gloss, 256 U.S., at 375-76; Coleman v. Biller, 
8307 U.S., at 454, 456, 458-59. Furthermore, it is clear that Congress may make 
this determination after the amendment has been proposed and has been sub- 
mitted to the States. Indeed, as we have suggested earlier, it would be appro- 
priate—and some would contend mandatorily required—for Congress to assess 
the reasonableness of the time period at the end of the process when ratifieations 
have been submitted by the requisite number of States. Coleman vy. Miller, 307 
U.S., at 454, 456. As Chief Justice Hughes reasoned, it is at this time that 
‘Congress may most accurately assess whether the conditions which prompted the 
proposal of an amendment have “so far changed since the submission as to make 
the proposal no longer responsive to the conception which inspired it,” or whether 
to the contrary those conditions “were such as to intensify the feeling of need 
and the appropriateness of the proposed remedial action.” 307 U.S., at 453. 

If these two propositions are correct we think it must follow that Congress 
must have the ability to make the required determination. We can readily con- 
ceive of circumstances, however, in which a requirement of two-thirds approval 
for any decision made under Article V would deprive Congress of the ability 
to resolve the reasonableness question. Suppose, for example, that Congress had 
placed no time limitation in the proposing resolution for some amendment and 
that the approval of the thirty-eighth State was received many, many years 
after the matter was first committed to the States.” Congress would have, at 
that time, a duty to decide whether too much time had passed, but if a resolution 
concluding that an unreasonably long period had elapsed would require a two- 
thirds vote the amendment might well become law even though a majority of 
Congress viewed it as inconsistent with the condition implied in Article VY. 

We think that comomn sense would dictate a strong presumption against the 
conclusion that the Constitution has conferred a duty upon the Legislative 
Branch but at the same time has imposed a super-majority requirement that 
could prevent it from performing that duty. Indeed, even a cursory review of 
the other constitutional provisions which impose super-majority requirements 
demonstrates that in every case the question to be addressed by Congress is 
clearly specified and the consequence of a failure of Congress to muster the 
requisite number was clearly foreseen and contemplated. Thus, for example, 
with respect to the approval of treaties (Art. IT, section 2), the Constitution 
makes plain that the question to be put to the Senate is whether the treaty is to 
be approved and the consequence of a failure to attain a two-thirds vote is clear. 
Similarly, with respect to trials after impeachment (Art. I, section 3), the Con- 
stitution makes clear both that the Senate must have two-thirds concurring in 
the conviction and that in the absence of such a vote the impeachment will not 
stand. The same is true of all other super-majority provisions. What emerges 
from a review of these provisions, we think, is that the apparent intent of the 
Drafters of our Constitution (and of its amendments) was that where matters 


re ee ee 


% As we explain in our discussion in the final section of this opinion dealing with the 
political a heap ee doctrine, there remains some doubt whether Congress’ power to establish 
a reasonable time is exclusive, On the question whether the Juclelary may have some role 
to play, the Court's opintons do leave room for debate; on the question, however, whether 
the Constitution imposes upon Congress the prima ay to ascertain that amendments 
have been anproved within a reasonable time there 1s no longer room for doubt. Congress 
has acknowledged the existence of this “power and responsibility’? Imposed upon it by 
ae V. See S. Rep. No. 689, 82d Cong., 2d Sess. 20 (1972), quoted fn the text at note 

supra. 

7 History has shown us that consideration by the States of proposed amendments lon, 
after their Introduction 1s not a far-fetched hypothetical, In at least one case the State o 
Ohio undertook to consider an amendment some 80 years after it was proposed by Congreas. 
See Dillon v. Gloas, 256 U.S., at 372. Indeed, it was precisely this type of concezn which 
led the Diiton Court to conclude that Congress could impose a time Imitation to prevent a 
pio om “resurrecting” a proposed amendment that had “lain dormant for many years." 

Pe 3. 

% See Art, 1, Section 5 (voting to expel a member of Congress) ; Art. 1, Section 7 (over- 
‘ride of veto) ; 14th Amendment, Section 8 (removal of disability of members of Congress) ; 
"25th Amendment (Presidential resumption of power after disabflity). ‘ 
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involving the Congres are concerned all decisions are to be governed by the 
democratic principle of majority rule, save those rare cases in which a greater 
burden was clearly contemplated, deemed appropriate, and made explicit in 
unmistakable language, Thomas Jefferson may have said it best: “The votce 
of the majority decides; for the res majoris partis is the law of all councils, 
elections, & c., where not otherwise expressly provided.” ™ 

The suggestion that two-thirds of both Houses must concur in order to decide 
whether a reasonable time has passed, we think, is incompatible with the Con- 
stitution’s pattern of narrowly and carefully defined super-majority require- 
ments. Whatever one says about the notions underlying Article V, it cannot be 
concluded that the framers intended to, and expressed a desire to impose a two- 
thirds requirement on such “subsidiary matters of detail.” Dillon v. Gloss, 256 
U.S. at 376. We think it especially plain that such a requirement could not have 
been intended with respect to the timeliness question. The Framers contem- 
plated that it should be difficult to alter the Constitution. In Nght of that nremise 
it is simply not reasonable to conclude that they could also have intended that 
State ratifications would be accorded a standing of presumptive timeliness that 
could only be defeated by a two-thirds vote.” 

On the face of Article V, unlike each of the other two-thirds approval provi- 
siong of the Constitution, it is simply not pessible to tell what questions, other 
than the proposal question itself. Congress is to answer. Nor is it at all clear that 
the consequences of 2 negative vote on any substdiary questions were understood. 
Finally, then, a majority vote must be accepted for the determination of reason- 
able timeliness. And, if Congress can determine reasonable timeliness by majority 
vote as the thirty-eighth ratifieation comes in, it may also decide by a majority 
vote to extend the time previously announced. 

Our view is bolstered by the few scattered historieal precedents which our 
research and the research of others has unearthed. We have feund no evidence 
that questions dealing with the socalled subsidiary questions have ever been 
lhouzht by members of Congress to require a twe-thirds vote. Thus, when the 
Fourteenth Amendment ratification questions, which we will discuss more fully 
in our treatment of the rescission issue, were presented to Congress in 1868 there 
is no Indication that Cengress felt itself bound to resolve these questions by a 
two-thirds vote." Similarly, there is no evidence that the resolution introduced 
to resolve the same questions arising out of the adoption of the Fifteenth 
Amendment was thought to require two-thirds appreval.™ See 91 Cong. Globe 
3124 (3870). More reeently, Congress has taken up eonsideration of a bill in- 
troduced by former Senator Ervin which outlined procedures to govern the State 


led under Article V—that a State once haviag ratified may not rescind. See text 
Peeinnine at page 28 infra. The States, in our view, are prohibited directly from announc- 
ing their view that conditions no longer warrant passage of an amendment once ap- 
proved by them. Therefore, unless Congress retaina the pewer to vate “yea” er “nay” on the 
reasonable timeliness question, a small minority of late-ratifying States coupled with a 
rilnority in efther House of Congress might foree the approval of an amendment no longer 
deemed appropriate by the majority. We shouhl aleo add that if this event did occur we 
would have cerions doubt whether the amendment was constitrtional, 

1 See text becinning at page 33 infra. In response to Secretary of State Seward’s In- 
auiry, Congress decided by concurrent resolution that the Fourteenth Amendment had been 
duly ratified by the States. The resolution. &. Res. 166 parsed by the 40th Congress. ex- 

ressed the position of Congress that the Fourteenth Amendment had fn facet heen ratified 
hy the requisite three-fourths of the States even thoneh two States, Ohio and New Jersey, 
had purported to rescind their prior ratificeations before three-fonrthe had ratified. The 
resolution did not indicate on ite face whether a two-thints vote was required durtng 
dehate tn either Houze en the resolution. The vote tn the Honse for nassace was 127 in 
favor to 33 against, a majority of about four-to-one. 78 Cong. Glohe 4266 (1868). Although 
the vote was not recorded in the Senate. we do know that the resolution was voted on by 
the Senate after a motion to discharge the resolution from committee was adopted without 
objection and that the velce vote waa presumably not so close ag to persuade any opponents 
of the resolution to call for a recorded vote. Id., at 4230. 

% See text beginning at page 36 infra. We hesitate to read too much tnto the historical 
evidence surrounding the Fourteenth and Fifteenth Amendments. White it fs troe that 
Yesolutions adopted In both cases contained no aeeiee ation that a two-thirds majority 
would be required for appreval, and walle the re ation that the resolutions had heen 
approved containg no indication that they had been embraced by two-thirds of each House, 
it does appear that the votes were never close. Indeed, by voice yote or otherwise, the vote 
in each House was tn excess of two-thrids. Nevertheless, we think tt not unreasonable to 
conclude that {f members of Congress hed recognised a two-thirds requirement there would 
have been some indication of that fact in the historical record. 
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conventional method of amending the Constitution. S. 215, 82d Cong., 1st Sess. 
(1971). The bill, which contained provisions dealing with the time periods in 
which the States could act under the convention approach, passed the Senate by 
a wide margin. Again, however, there is no indication that anyone in the Senate 
considered that the bil! would be subject to the two-thirds approval requirement.* 
Where, as here, the answer to important questions of Constitutional law are not 
readily apparent from the text of the Constitution, such congressional precedents 
ture entitled to weight. 

While, for these reasons, we conclude that no more than a majority vote is 
required for extension, it might be conceded that the issue is not free from doubt. 
We recognize that this may be the only instance in which Congress is empowered 
to take action (apart from purely internal “housekeeping” matters) without 
either the constraint of a two-thirds vote requirement or the safeguard of a Presi- 
dential veto. We also acknowledge that it may be contended that this conclusion 
would allow a majority of one Congress to set aside actions that required-the 
concurrence of two-thirds of some prior Congress.“ Despite these considerations, 
however, we think that the controlling Supreme Court precedents, the historical 
examples, and the basic framework of the Constitution admit ultimately of no 
other response. 


IV, Tre REASONABLENESS oF II.J. Res, 638’s SEVEN-YEAR EXTENSION 


In discussing whether the seven-year extension in H.J. Res. 638 ig reasonable 
in the constitutional sense, we begin by embracing the position of the Dillon 
Court that the passage of time between proposal and final ratification by the 
requisite three-fourths of the States could be so great as to generate serious 
doubts as to whether a proposed amendment should be proclaimed as part of the . 
Constitution. Passing the question whether such doubts could be resolved by the 
judiciary in an appropriate case, see Coleman v. Miller, supra, the fact remains 
that the Court’s unanimous opinion in Dillon v. Gloss is the only extant judicial 
authority on this issue. : 

In Dillon, the Court unequivocally stated that a seven-year period could not 
be regarded as unreasonable “considering the periods within which prior amend- 
ments were ratified.” 256 U.S., at 376. At the time Dillon was decided, all 17 
amendments previously ratified had been ratified within four years of their 
proposal, Id., at 872. Since Dillon was decided, the eight amendments ratified by 
the States have likewise been ratified within four years, the longest period being 
three years and 11 months (Twenty-second Amendment) and the shortest being 
four months (the Twenty-sixth Amendment). 

As our historical review has disclosed, the seven-year limitation “approved” in 
Dillon has been given talismanic significance by the Congress, which has, with 
one exception, placed that limitation on every subsequent amendment that was 
eventually ratified. The Court's opinion in Dilton obviously abscribes no special 
significance to the seven-year limitation. The apparent thrust of the opinion is 
that one factor to he considered is the time perfod in which other amendments 
have been ratified. Although the Court does not elaborate on this potnt, we think 
it may well have intended to recognize Justice Story’s following comment on 
the ratification process: 

“Time is thus allowed and ample time for deliberation, both in proposing and 
ratifying amendments. They cannot be carrled by surprise, or intrigue, or arti- 


"To our knowledge, the Ervin bill never came to the floor of the House for a vote. The 
pill also provided for congressional action by majority vote of each House, not subject to 
the veto power of the President. regarding details concerning the calling of a constitutional 
convention by the States. See Sections 6(a) and 11(b) (1) of 8. 215. 

% As we have suggested earlier, see note 22 supra, we doubt whether—either by majority 
or two-thirds—Coneress could so shorten the time ag effectively to withdraw the question 
from the States. Additionally, it 1s our view that the original thme limitation need not, 
as a constitutional matter, have heen set by a two-thirds vote. For the same reasons set 
forth above, we would conclude that the time period {s a “subsidiary” detail which Congress 
conld preserihe by majority vote as an Incident to proposing an amendment. 

We wondi also state that we gain little guidance from varsing of the words of Article 
V ftself, Grammarilans might differ over whether the two-thirds requirement modifies only 
the first clause, the first and second, or the entire sentence. Given our presiimption against 
tending super-majority requirements broadly, however, we do conclude that the wording of 
the Article itself does not comrel extension of the two-thirds vote to all issues which 
micht conceivably arlse under the amending power. Finally, it shovld he noted that our 
review of the debates, and other contemporaneous history, surrounding the constitutional 
pong otlea has not disclosed any substantial evidence of the Framers’ thoughts on this 
question. 
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Hee Indeed, years may elapse before a deliberate judgment may be passed upon 
em...’ 

The Court in Coleman took a somewhat different approach to the question of 
reasonableness, Instead of drawing a comparison between the time taken to 
ratify other amendments and the time (18 years) since proposal of the Child 
Labor Amendment, the Court suggested that the constitutional viability of an 
amendment might well turn on “an appraisal of a great variety of relevant 
conditions, political, social and economic. . . .” 807 U.S., at 433. 

In our view, both of these factors should be taken into account by Congress in 
its consideration of the constitutionality of H.J. Res. 688. It should be obvious 
that achieving a balance between ensuring that any amendment reflects the 
“felt needs of today,” and ensuring that adequate time is available to the States 
for thorough deliberation of the complex issues raised by the ERA, is finally 
a matter for the judgment of Congress. Should this Congress determine by 
majority vote of each House that the conditions which brought about the proposal 
of the ERA by the 92d Congress continue to exist and that an extension of seven 
years is not substantially out of line with the historical experience regarding 
prior ratifications, H.J. Res. 638 may, in our view, constitutionally be adopted 
assuming that the seven-year limitation placed on ratification by the 92d Con- 
gress is not to be viewed as binding. For reasons stated supra, we do not think 
that that seven-year limitation must be viewed as binding. 


VY. THE Possis_e Errect or H.J. Res. 638 on THE PoWER OF STATES TO RESCIND 
Priok RATIFICATIONS 


A separate question. raised by H.J. Res. 638 is whether an extension of the 
time period available for ratification by the States would empower them to 
rescind prior ratitications during the extension period. This question could con- 
ceivably arise in one of two situations. First, under the joint resolution as pres- 
ently drafted, the question would be whether an extension without more would 
somehow trigger a right of rescission derived from Art, V itself. Second, were 
HJ. Res. 638 amended specifically to confer a right of rescission on the States, 
would it be constitutional. 

We assume for the purposes of addressing these question that if a State 
having ratified an amendment could constitutionally rescind that ratification 
during the initial seven-year period, that power would continue unabated through 
any extension period that might be adopted, Thus, the rescission question raised 
by H.J. Res. 688 might conveniently be cast as whether, assuming States may 
not rescind during the initial seven-year period, may they nevertheless be con- 
stitutionally empowered to do so (1) by virtue of Art. V or (2) congressional 
action taken pursuant to Art. V? 

Because we think that the answer to these questions is dependent to a great 
extent on the resolution of whether States may rescind during the initial seven- 
year period, we turn first to that question. 

The text of Art. V itself provides no conclusive answer to whether States may 
rescind their ratification of a proposed amendment prior to its being ratified by 
three-fourths of the States.” It will be noted that Art. V does speak only in 
positive terms of ratification of a proposed amendment, giving the States the 
power to ratify a proposed amendment but not the power to reject. Thus, as a 
textural matter, it is arguable that only affirmative acts taken in the proposal or 
ratification process have any constitutional significance and that such acts are 
to be regarded as final. See Burdick, Law of the American Constitution, supra, 
at 43. 

The sole expression we have been able to find regarding the probable intent 
of the Framers on this question is that of James Madison. During the ratifica- 
tion debates in the State of New York, it had been suggested that New York 
ratify the Constitution. on the condition that certaln amendments proposed by 
the New York Convention would be adopted.” Alexander Hamilton, who objected’ 


*3 11 Story, Commentaries on the Constitution 600 (5th ed.) as quoted in brief for the- 
United States as amicus curiae in Coleman v. Miller, supra, at 27~28. 

3@ We do not think anyone could seriously doubt that a State's rescission of Its ratifica- 
tion subsequent to adoption of an amendment would be a meaningless act. 


%7V Papers of Alexander Hamilton 147, 177 (Syrett ed. 1061). 
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to such a conditional ratification, sought Madison’s views. Madison's reply was 
nade in a letter, quoted in full in the margin,” in which he stated that The 
Constitution requires an adoption in toto and for ever. It has been so adopted 
by the other States. An adoption for a limited time would be as defective as an 
adoption of some of the articles only. In short any condition whatever must 
vitiate the ratification. 

Although this statement was made with regard to Art. VII of the Constitution, 
which required ratification by nine of the States to “establish” the Constitution 
among those States, we see nothing to suggest that Madison’s reasoning should 
not be applied with equal force to proposed constitutional amendments, Perhaps 
more importantly, an examination of the history of ratification of the Constitu- 
tion and amendments thereto demonstrates uniform application and general 
acceptance of this position taken by Madison—ratification must be unconditlonal 
and irrevocable. 


A. THE HISTORICAL ACCEPTANCE OF MADISON'S PRINCIPLE 


The New York Convention, after rejecting a proposal to ratify the Constitution 
conditionally, ratified the Constitution, substituting the words “fullest confi- 
dence” for the words “on condition.” II J. Elliot's Debates 411-18 (1854).™ 

During this early period it was also recognized that a State, after having 
refused to ratify the Constitution, could thereafter ratify it. Thus. North Caro- 
lina’s ratification of the Constitution in 1789 was taken as proper even though 
it had “rejected” the Constitution in 1788. See Warren, The Making of the Con- 
stitution $20 (1928). This principle was shortly thereafter extended to the Art. V 
amendment process when Pennsylvania ratified a proposed (but never adopted) 
amendment in 1791 after having refused to ratify it in 1790. The available rec- 
ords of the Second Congress indicate that there was no comment whatsoever re- 
garding Pennsylvania’s actions when notice of it was transmitted to the Senate by 
President Washington. See 3 Annals of Congress 15 (1791). 

Thus. from an early date in our constitutional history it appears to have been 
accepted that the act of ratification, once taken by a State, was final and that 
States could ratify amendments after having “rejected” them. 

These questions were not raised again until the Civil War Amendments were 
going through the ratification process. The first of these, the Thirteenth Amend- 
ment, had been “rejected” by the Kentucky legislature in 1865 by a resolution 


The full text of Madison's letter is as follows: 


“From James Madison! 
N. York Sunday Evening 


: {July 20, 1788] 2 
“My dear Sir 


“Yours of yesterday 1s this Instant come to hand & I have but a few minutes to answer It. 
I am sorry that your situation obliges you to Hsten to propositions of the nature you 
describe. My opinion fs that a reservation of a right to withdraw if amendments be not 
decided on under the form of the Constitution within’a certain time, is a conditional 
ratification, that 1t does not make N. York a member of the New Union, and consequently 
that? she could not be received on that plan. Compacts must be reciprocal, this principle 
would not in such a case be preserved, The Constitution requires an adoption in toto and 
ig ever. It has been so adopted by the other States. An adoption for a limited time would 
e as defective as an adoption of some of the articles only. In short any condition whatever 
must victate the ratification. What the new Congress by virtue of the power to admit new 
States, may he able disposed to do in such a ease, I do not enquire as I suppose that {fs not 
the material point at present. I have not a moment to add more. Know my fervent wishes 
for your success & happiness. se 
Js. Madison 


This idea of reserving right to withdraw was started at Richmd & considered as a con- 
ditional ratification which was itself considered as worse than a rejection: 

It is not apparent whether Madison's letter was brought to the attention of the N.Y. 
Convention, Madison's letter, supra, however, indicates that the malls between New York, 
where Madison served on the Continental Congress, and Pougbkeepsle, the seat of the New 
York Convention, took only a day. Hence, it is likely that Madison's letter of July 20 was 
utilized during the cructal debates in the New York Convention on July 23. 1788. 

1In JCHW, I, 465, this letter ts dated ‘Sunday Evening.’ After serving In_the Vir- 
ginta Ratifying Convention, Madison had resumed his seat in the Continental Concress. 

3 This letter was written on the day after H wrote to Madison, July 19, 1788. 

8In MS, ‘that that.’” 

%® The convention also defeated a motion reserving to the State of New York a right to 
withdraw from the Union after a certain number of years, unless the amendments pro- 
posed previously were submitted to a general conventton. IT J. Elllot’s Debates 412 (1854). 

“See Ames, Amendments to the Constitution of the United States, reprinted in H. Doc. 
$353, 54th Cong., 2d Sess. (pt. 2) 300 n. 4 and 820 (1891). 
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then presented to the Governor by the legislature. Although he took the position 
thet the resolution did not require his assent,“ he commented on the resolution 
as lows: 

Rejection by the present Legislature Assembly.only remits the question to the 
people and the succeeding legislature. Rejection no more prectudes future ratifica- 
tion than refusal to adopt any other measure would preclude the action of your 
successors. When ratified by the legislatures of three-fourths of the several 
States, the question will be finally withdrawn, and not before. Until ratified 
it will remain an open question for the ratification of the legislatures of the sev- 
eral States. When ratified by the legislature of a State, it will be final as to 
such State; and, when ratified by the legislatures of three-fourths of the several 
states, will be final as to all. Nothing but ratification forecloses the right of ac- 
tion. Re ratified ali power is expended. Until ratifted the right to ratify 
remains. 

Both the rescission and subsequent ratification questions were presented to- 
gether in connection with the ratification of the ourteenth Amendment. By the 
middle of July, 1868, twenty-nine States had ratified that amendment. At that 
time there were thirty-seven States, twenty-eight thus constituting the majority 
of three-quarters required by the Constitution. However, two of those twenty- 
nine States, North and South Carolina, previously failed to ratify it and then 
reversed themselves; “ in two others, Ohio and New Jersey, the legislatures had 
passed resolutions withdrawing their prior ratification of the Amendment. On 
July 8, 1868, the Senate adopted a resolution requesting the Secretary of State to 
transmit to the Senate a list of the States whose legislatures had adopted the 
Amendment. 81 Cong. Globe 3857 (1868). On July 15, 1888, the President trans- 
mitted to the Senate the report of the Secretary of State in compliance with that 
resolution. The report drew attention to the resolutions of the legislatures of 
New Jersey and Ohio purporting to withdraw thelr ratifications. Id., at 4070. On 
July 18, 1868, Senator Sherman introduced a Joint Resolution declaring that the 
Fourteenth Amendment had been ratified, Id., at 4197. 

Two dave later, Tnly 90, 1888, Secretary of State Seward published a docu- 
ment in which he recited by name the 29 States which had ratified the Amend- 
ment, including those which had sought to revoke their ratification and those 
which originally had rejected ft. 15 Stat. 706. With respect ta New Jersey and 
Ohio, he observed: ‘And whereas ft further appears from official documents on 
file in this Department that the legislatures of two of the States first ahove 
enumerated, to wit, Ohio and New Jersey, have since passed resolutions respec- 
tively withdrawing the consent of each of said States to the aforesaid amend- 
ment ; and whereas it is deemed a matter of douht and uncertainty whether such 
resolutions are not irregular, invalid, and therefore ineffectual for withdrawing 
the consent of the said two States, or of either of them, to the aforesaid amend- 
ment...” : 

He then certified that—“if the resolutions of the legislatures of Ohio and New 
Jersey ratifying the aforesaid amendment are te be deemed as remaining of full 
force and effect, notwithstanding the subsequent resolutions of the legislatures 
of those States, which purport to withdraw the consent of said States from such 

ratification, then the aforesaid amendment has been ratified in the manner here- 
inhefore mentioned, and so has become valid, to all intents and purposes, as a 
part of the Constitution of the United States.” 

He thus indiented that the effectiveness of the amendment was contingent on 
the power of the State legislatures to withdraw their consent from the ratification. 

The following day, July 21, 1868, Congress adopted the Sherman resolution, 
supra. as a concurrent resolution not presented to the President." 81 Cong. Globe 
4966, 4295-96 (1868). That resolution stated that whereas the Fourteenth Amend- 
ment had heen ratified by the legislatures of 29 States, counting among them 


4 Jameson, note 22 aupra, at 629. 

7d., quoting Acts General Assembly, Ky.. 1865, p. 157. 

© This figure is based on the recitals of the Proclamation of July 28, 1968, 15 Stat. 703. 
According to the Brief of the United States as amicus curtae in Coleman vy. Miler, aupra, — 
at 14, the Amendment had been rejected prior to ratification hy seven States: Alahama, 
Arkansas, Florida, Georgia, Louisiana, North Carolina and South Carolina, which, with the 
exception of Georeta, had ratified !t prior to July 20, 1868. 

“The submission by Congress of a constitutional amendment to the States need not he 
presented to the President (Hollingsworth v, Virginta, supra). It therefore would appear 
that a congressional determination as to whether an amendment has been adopted by the 
requisite number of States can be passed as a concurrent resolution which is not presented 
to the President. See aleo note 24 supra. 
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North Carolina, Sonth Carolina, New Jersey and Ohio, the Amendment was 
“hereby declared to be a part of the Constitution of the United States and it shall 
be duly promulgated as such by the Secretary of State.” 

On the same day, Georgia, which previously had rejected the Amendment, rati- 
fied it. 15 Stat. 708. Rumors, the authenticity of which were questioned, of that 
ratification reached the House of Representatives during its deliberation on the 
Sherman resolution. In view of the questionable nature of that information, the 
House did not amend the resolution so as to include Georgia among the ratifying 
States. 81 Cong. Globe 4296 (1818). 

On July 28, 1868, Secretary Seward, in compliance with the Sherman resolu- 
tion, unconditionally certified that the Fourteenth Amendment had become valid 
to all intents and purposes as a part of the Constitution of the United States. 16 
Stat. 708. He listed New Jersey, Ohio, Georgia and the two Carolinas among the 
ratifying States. 

AS the result of the ratification of the Amendment by Georgia, it had been ap- 
proved by twenty-eight, f.e., the requisite number of States, even if New Jersey 
and Ohio were disregarded. This consideration, however, did not render the con- 
gressional determination academic. First, the congressional decision must be read 
in the light of the situation which existed when it was made, At that time, Con- 
gress had not received official notice of Georgia's ratification of the amendment. 
Therefore, the ratifications of New Jersey and Ohio were necessary to carry it. 
Secondly, it should also be noted that the adoption of the Amendment required not 
only the inclusion of the States which had adopted the amendment and then 
sought to repudiate their ratification (New Jersey and Ohio) but also that of the 
States which first had rejected the Amendment and then ratifled it (North and 
South Carolina, and subsequently Georgia). The Fourteenth Amendment thus 
could not have been adopted without the ratifications of States which originally 
had rejected it. ; 

The adoption of the Fifteenth Amendment involved problems analogous to 
those which arose on the occaston of the adoption of the Fourteenth Amendment. 
In this case, however, the Amendment was published and certified by the Secre- 
tary of State without congressional guidance. 

By the middle of February 1870, the Fifteenth Amendment had been ratified by 
80 States, one more than the required number. Two of them, however, Ohio and 
Georgia, had originally rejected it. Mathews, Legislative and Judicial History of 
the Fifteenth Amendment 65-67 & n. 45 (1909), Also, New York rescinded its 
ratification in January 1870. The amendment therefore could be considered 
adopted only if the States which first had rejected it were counted or if the rescis- 
sion by New York were considered to be without effect. 

Congress was aware of these problems but was unable to take any action on 
them.® Thus, the New York resolutions rescinding the ratification of the Amend- 
ment were referred by the Senate to the Committee on the Revision of the Laws 
on January 11, 1870. 88 Cong. Globe 877 (1870). The Committee reported back 


_on Februnry 22, 1870, with the recommendation that the New York resoluttons be 


indefinitely postponed. A spectacular debate ensued between Senator Conkling of 
New York and Senator Davis of Kentucky, 89 Cong. Globe 1477-81 (1879), but 
it does net appear that the Senate took any action on the report. On Febru- 


ary 21, 1870, a resolution was introduced in the Senate declaring that the Fif- 


teenth Amendment had become valid. The resolution was referred to a Com- 
mittee, id., at 1444. The Committee submitted its report on April 18, $0 Cong. ~ 
Globe 2738 (1870) and the resolution was passed over on the motion of tis 
sponsor, 91 Cong. Globe 3124 (1870). On March 8, 1870, the Senate adopted a 
resolution requesting the Secretary of State to advise it of the States which had 
ratified the Amendment, 89 Cong. Globe 1653 (1870). The response from the 
Secretary is unknown. 

Finally, on March 30, 1870, President Grant sent Congress a message advis- 
ing it of the promulgation of the Fifteenth Amendment by the Secretary of State. 
90 Cong. Globe 2298 (1870). The certificate of the Secretary of State, 16 Stat. 
1131, listed twenty-nine States, including Ohio and New York but excluding 
Georgia, as having ratified the Amendment, and continued : 

“And, further, that the States whose legislatures have so ratifled the said 
proposed amendment constitute three-fourths of the whole number of States in 
the United States. 


“ See Note, 49 Ind. L. J. 147, 151 (1973). 
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“And further, that it appears from an official document on file In this Depart- 
ment that the legislature of the State of New York has since passed resolutions 
claiming to withdraw the said ratification of the said amendment which had been 
made by the legislature of that State, and of which official notice had been filed 
in this Department. 

“And, further, that it appears from an official] document on file in this Depart- 
ment that the legislature of Georgia has by resolution ratified the said proposed 
amendment... .” 

The statement “that the States whose legislatures have so ratifled the said 
proposed amendment constitute three-fourths of the whole number of States” 
tends to indicate that the Secretary of State did not recognize the withdrawal of 
New York to have been effective. The separate enumeration of Georgia seems 
to have served the same purpose, because the ratification of New York would not 
have been required if Georgia had been included in the list of ratifying States. 
The separate listing of Georgia could not have been due to last minute ratifica- 
tion by that State. The proclamation was dated March 80, 1870. Georgia had 
ratified the Amendment on February 2, 1870, followed by Iowa (February 3, 
1870), Nebraska (February 17, 1870) and Texas (February 18, 1970). See 
U.S.C.A. Constitution, Amendment XV, Historical Note. The last three States 
were included in the first list of ratifying States. 

The House of Representatives signified its approval of the promulgation of the 
Fifteenth (and Fourteenth) Amendment by adopting on July 11, 1870, a 
resolution to the effect that the amendment had become valid as a part of the 
Constitution. 98 Cong. Globe 5441 (1870).“ No slmilar action was taken in the 
Senate, except, of course, for its later adoption of legislation implementing the 
Amendment, 

The only pertinent judicial announcement of that period is a dictum in White 
y. Hart, 13 Wall. 646, 649 (1871) to the effect that the validity of the adoption 
of the Fourteenth and Fifteenth Amendments by Georgia was a political question 
not subject to judicial scrutiny. The Court said: 

“Upon the same grounds she might deny the validity of her ratification of the 
constitutional amendments. The action of Congress upon the subject cannot he 
inquired iuto. The cuse is clearly one in which the judicial is bound to follow 
the action of the political department of the government, and is concluded 
by it (citing Luther v. Borden, 7 Howard, 48, 47, 57; Rose v. Himely, 4 Cranch 
272: Gelston v. Hoyt, 3 Wheaton, 324 Id. 684; Willlama v. The Suffolk Ina. Co.. 
1$ Peters,-420).” 

The issue whether a State can change the position by its legislature with 
respect to a constitutional amendment also arose in varlous degrees in connection 
with the adoption of the Sixteenth, Bighteenth, and Nineteenth Amendments. In 
none of these instances did the Secretary of State refer the matter to Congress. 

Arkansas, which originally had rejected the Sixteenth Amendment, subse- 
quently ratified it. The certificate of the Secretary of State sts Arkansas with- 
out comment among the ratifying States. 87 Stat. (Pt. II) 1785. It is, however, 
not apparent whether the approval of that State was required to obtain the 
necessary number of ratifications, 8. Doc. 314, 76th Cong., 8d Sess. 25 (1940). 

The issue whether ratification by the State legislature was final arose in- 
directly in connection with an attempt in Maine to subject the ratification of 
the Eighteenth Amendment by the State legislature to the State’s initiative and 
referendum procedures. The Maine Supreme Court held that the amendment 
could not be subjected to a referendum. Opinion of the Justices, 118 Me. 544 
(1919). One of the reasons for the decision was the consideration that, under 
the precedents established In connection with the adoption of the Fourteenth 
and Fifteenth Amendments, the legislation ratifying an amendment was final 
and could not be reseinded. Id., at 548-49." 

The Nincteenth Amendment was ratified by the State of Tennessee on Au 
gust 18, 1920. On August 26, 1920, the Secretary of State issued his certificate 
declaring that the amendment had been adopted by the required number of States, 
ineluding Tennessee, 41 Stat. (Pt. II} 1823. Five days later, the Tennessee legis- 
lature sought to rescind the resolution adopting the amendment on the ground 


ee 


4s 1 11, 1870, the’ House adopted a resolution anthorizing the celebration of the 
alent Ne the Amendment in the Hall of the House of Representatives. 90 Cong. Globe 
86 : 
ee Saeko PD amith, 253 U.S. 221 (1920), the Supreme Court reached the same result 
but for other reasons. 
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that it had been approved In the absence of a quorum and in volation of constl- 
tutional procedural safeguards. The Secretary of State disregarded the resolu- 
tion of rescission, See 65 Cong. Rec. 4491-92 (1924) (Remarks of Sen. Wads- 
worth) ; Clements v. Roberts, 144 Tern, 120 (1920) ; Leser v. Board of Registry, 
Loe 46, 71-73 (1921), aff'd aud. nom. Leser v. Garnett, 285 U.S, 130, 187 

Thereafter, Senator Wadsworth of New York and Congressman Garrett of 
‘Tennessee introduced an amendment to Article V of the Constitution. The part of 
that proposal pertinent here would have provided that 


“until three-fourths of the States have ratified or more than one-fourth of the 


Fiate have rejected or defeated a proposed amendment, any State may chan 
‘its vote. 

The proposal thus would have overturned by constitutional amendment the 
‘rule postulated by Madison and established in connection with the Civil War 
Amendments by enabling a State to rescind its ratification of an amendment until 
‘the time when the amendment becomes effective; and by preventing a State 
which had rejected an amendment from changing its position once more than a 
‘quarter of the States had rejected the amendment. 

Both sponsors of the proposal conceded that these provisions were contrary 
‘to existing law; indeed both conceded that thelr proposals were designed to 
remedy what they considered to be a defect in the Constitution. Thus Senator 
Wadsworth stated, 65 Cong. Rec. 4492 (1924): i 

“Tt fs apparent that under Article V, as now drawn, no State can change its 
‘vote from the affirmative to the negative in the matter of a constitutional 
amendment. Once ratified by a State, that State can not change, even though it 
does so before a sufficient number of States have ratified so as to insert the 
amendment in the Constitution itself. Tennessee tried to change. It cannot be 
done under Article V. 

Pie aw AIS of Massachusetts, Mr. President, having once rejected, can it 
change?’ 

“Mr, Wanswortn. Yes; the legislature of a State may change from the nega- 
‘tive to the affirmative at any time.” 

In the House of Representatives Congressman Garrett explained this part of 
‘the proposed amendment, 66 Cong. Rec. at 2159: 

“The third proposition or change ig that which gives a State that has ratified 
a chance to reconsider, provided it be done before its action in conjunction with 
‘that of others has become law. 

“A State which has said ‘no’ may now change and say ‘yes.’ What can be the 
injustice in permitting a corollary whereby it may, within reasonable time limits, 
-change from ‘yes’ to ‘no’? 

* * td 2 e * * 

“In practice, therefore, it may be said—and I think it is generally regarded 
to bo—the law that a State may reconsider and change a rejection, but may 
‘not reconsider and change a ratification. 

s e¢.. s s * s bd 

“T believe and undertake to maintain that there is no more reason in govern- 
mental ethics why an affirmative act should not have the right of reconsideration 
thor a negative prior to the time when the affirmative act actually makes law, 
‘and hence the third proposed change.” 

Hake Wadsworth-Garrett proposal apparently never got to a vote in either 
ouse, :, 

The question whether a State can change a position taken with respect to a 
constitutional amendment arose again in connection with the Child Labor 
Amendment. That amendment had been submitted to the States in 1924. In the 
following year it appeared that more than one-fourth of the States had affirma- 
tively rejected it. Congressman Garrett thereupon introduced a resolution which 
would have required the Secretary of State to report to Congress the action 
reported to him by the States regarding the amendment. 67 Cong. Rec. 576 (1925). 
Supporters of the amendment opposed the resolution because they feared that it 
was designed to lay the foundation for the claim that the amendment had been 
irretrievably defeated. Zd., at 1505-06 (1926). Congressman Garrett stated, id., 
at 1506, that he had “no doubt that it {s within the power of the legislature of 


@ 65 Cong. Rec. 4493 (1924). See also éd., at 2152-53. 
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any State that has acted on the amendment adversely to reconsider {ts action 
and act favorably, if it chooses to do so within the next year or two, for I 
imagine tue Supreme Court would hold that was within a reasonable time.” “ 
The resolution passed, id., at 1607, and the Secretary of State submitted his 
report on February 9, 1926, which indicated that the amendment had been rati- 
fled In 4 States, affirmatively rejected in 13, failed ratification in both Houses 
in 3. and that some adverse action had been taken in some form by one House 
in 6 States. Id., at 3801. No action was taken on that report. 
~ The tide turned, however, in the 1930’s when an ever-lncreasing number of 
States, including many who had previously rejected the amendment, began to 
ratify it.” The question wbether a State could ratify the amendment after its 
legislature had once rejected it was subsequently presented In Coleman v. Afilicr, 
sa 433 (1939), and its companion case, Chandler v. Wise, 807 U.S. 474 
In 1925, the Kansas Legislature rejected the Child Labor Amendment and sent 
a certified copy of that action to the United States Secretary. of State. In 1937, 
the Kansas Legislature adopted a resolution ratifying the amendment by a vote 
of 21-20, with the Lieutenant Governor casting the decisive vote. Several out- 
voted Kansas legislators thereupon instituted mandamus proceedings against 
the Secretary of the State Senate designed to prevent the ratification resolution 
from becoming effective. The complaint was based, inter alfa, on the argument 
(a) that the State of Kansas had once rejected the amendment, and (b)} that 
the amendment, having been rejected by both Houses of the legisiatures of 26 
States and having been ratified only in five States between 1924 and 1927, had 
failed of ratification within a reasonable period and thus no longer was viable. 
Coleman v. Miller, 807 U.S., at 435-36." The Supreme Court of Kansas dented the 
writ. Coleman vy. Miller, 146 Kan. 390 (1937). That court, relying on the prece- 
dent of the Civil War Amendments, held: “It is generally agreed by lawyers, 
statesmen and publicists who have debated this question that a state legislature 
which has rejected an amendment proposed by Congress may later reconsider 
its action and give its approval, but that a ratification once given cannot be 
withdrawn. (At 400). 


s . s s s s s 


“It would seem, then, that a state legislature which has rejected an amend- 
ment proposed by congress may later reconsider its action and give its approval. 
(Willoughby on the Constitution, sec. 329a.). 

“In a release from the department of state under date of April 20, 1935, at- 
tached as an exhibit to plaintiff's petition in this case, giving the status of the 
child-labor amendment, {ft appears that in five states, Indiana, Minnesota. New 
Mampshire, Pennsylvania and Utah, after the proposed amendment had been re- 
jected, each of the states later adopted a resolution of ratification. When these 
states rejected the amendment, was their power with reference to the proposed 
amendment exhausted? If so, the subsequent ratification would be void. Is it to 
be seriously argued that the secretary of state could not count these five states in 
making up the total number of states necessary to adopt the amendment? 

“Thus it appears to be an historical fact that many states have rejected pro- 
posed amendments, and have later ratified them. (At 401). 

“From the foregoing and from historical precedents, it is also true that where 
a state has once ratified an amendment it han no power thereefter to withdraw 
such ratification. To hold otherwise would make artilce 5 of the federal constl- 
tution read that the amendment shonld be valid ‘when ratified by three fourths 
of the-states, each adhering to Its vote until three fourths of all the legislatures 
shall have voted to ratify.’ ee 

“Tt is clear, then, both on principle and authority, that a proposed amendment 
once rejected by the legislature of a state may by later action of the same legis- 
lature be ratified; and that when a proposed amendment has once been ratified 
the power to act on the proposed amendment ceases to eziat.” (At 403) (empha- 
sis added). : 


This statement was based in part on Dillion v. Glose, 256 U.S, 868 (1922). 

© See Coleman vy, Miller. 807 U.S., at 478 (Chronology of CAtiId Labor Amendment. foot- 
note to diseenting opinion of Butler, J.), and the amfeus curfae brief filed by the United 
States in Coleman v. Miller, note 84 supra, Appendices A and B. 

The Child Labor Amendment, as noted eupra, had no provision requiring ite adoption 
within a snecific perlod of tlme. This proposed amendment was nerer actually rattfted by 
three-fourths of the States. 
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The Supreme Court of the United States affirmd the decision of the Supreme 
Court of Kansas in an unusually complicated ruling. See note 4, supra. 

The opinion of the Court, written by Chief Justice Hughes and on this issue 
actually Joined by Justices Stone and Reed, and presumably joined by Justices 
Black, Roberts, Frankfurther and Douglas.” recited the historic precedent estab- 
lished on the occasion of the adoption of the Fourteenth and Fifteenth Amend- 
ments and observed that this “decision by the political departments of the Gov- 
ernment as to the validity of the adoption of the Fourteenth Amendment has been 
accepted.” 307 U.S., at 450. 

The question whether a State has the power to change its position with regard 
to the adoption of a constitutional amendment does not, seem to have become a 
Cee issue in connection with any of the later amendments submitted to the 

tates. . 

The problem, however, did artse indirectly in connection with legislation de- 
signed to establish procedures for calling constitutional conventions. In that con- 
text the Senate committee reports conceded that under existing law a State could 
not rescind its ratification of a constitutional amendment but took the position 
that the law should be “changed.” * The bills therefore provided in effect that a 
State could rescind its ratification of a proposed constitutional amendment until 
it had been validly adopted. Both bills passed the Senate but died in the House 
of Representatives.” 


B. THE APPLICATION OF MADISON’S PRINCIPLE 


When the Supreme Court held in Dillon v. Gloss, supra, that Congress has im- 
plied power under Article V to set a time period for ratification of a proposed 
amendment, it was writing on what was virtually tabula rasa. Likewise, in ap- 
nproaching the question whether Congress may extend a limitation once set, we 
think that historical understanding, while informative, cannot be thought of as 
conclusive. 

With regard to whether a State might rescind during an “extension” period 
there is certainly a {emptation to assume that the question may be approach in the 
same manner because, no extension ever having been contemplated, it follows 
that the question of rescission during such a period could not have been contem- 
plated. Were we to take such an approach, we could perhaps be easily persuaded 
by the argument that “(t]he extension of time for ratification but not for rescls- 
sion would be... grotesque... .”% 


On this particular poiat, we think that the opinios of Chief Justiee Hughes must 
rf ney be thought of. ae an opinion of the Court as it is described at its outset. We say 
this Ddecause Justice Black and those joining his concurring opinion clearly reached the 
merits of the issues ralsed, 307 U.S., at 456 (under “compulsion” of the court's holding 
on the standing question) and also indicated that his disagreement with Hughes’ opinion 
was limited to aspects of Hughes’ opinion not relevant to the present discussion, fd., at 458, 

8 '"The question of whether a State may rescind an application once made has not been 
decided by any precedent, nor is there any authority on the question. It is one for Congress 
to answer, Congress previously has taken the position that having once ratified an amend- 

nt, a State may not rescind, 
nthe committee ie of the view that the former ratification rule should not control this 
question and, further, should be changed with respect to ratifications. Since a two-thirds 
concensus among the States in a given period of time is necessary to call a convention, 
obviously the fact that a State has changed its mind is pertinent. An application is not 
a final action. A State is always free, of course, to reject & proposed amendment. Of course, 
once the constitutional requirement of petitions from two-thirds of the States has been 
met and the amendment machinery 1s set in motion, these considerations no longer hold 
and rescission is no longer possible. On the basis of the same reasoning, a State should 
he permitted to retract its ratification, or to ratify a proposed amendment it previously 
rejected. Of course, once the amendment is a part of the Constitution, thts power does not 
exist.” 9. Rep. No, 336, 92d Cong. Ist Sess. 14 (1971); S. Rep. No. 293, 93d Cong., Ist 
Sess. 14 (1973). 

“ss The fataee congressional recognition of the rule that a State cannot rescind !ts 
ratification ef a constitutional amendment of which we are aware is Senator Bayh’s state- 
ment on the floor of the Senate, delivered on March 6, 1974: 

“Mr. Bari. Mr. President, one of the questions which has aroused considerable interest 
vith respect to the proposed 27th amendment to the Constitution has been whether a 
State once it har ratified the amendment may later change its mind and rescind its ratt- 
fication. The issue was first raised by the State of Nebraska which has now rescinded tt 
earlier ratification. Several other states, in addition, have similar resclasion resolutions 
pending before their State legislatures. 

“Tam firmly convineed that, once a State legislature has exercised the powers. given 
it by article V of the Conzregs, it has exhausted its powers in this regard and may not 
Tater go back and change its mind.” 120 Cong. Rec. 5574 (1974). 

Statement of Charles L. Black, Jr., Sterling Professor of Law. Yale Untversity, on 
Extension of Time for Actlon on Amendments for the States, October 12, 1077. 
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That argument appears to be that failure to provide for rescission would per- 
mit an amendment to be ratified without the “contemporaneous consensus” :e- 
quired by the Constitution (presumably required by Article V as interpreted in 
Dillion v. Gloss, supra. This lack of a “contemporaneous consensus” we .°2 
under this view, perbaps be evidenced by several or many attempted rescissions 
we aa that would give a reasonable man reason to think that no consensus 
existed. 

That analysis confuses two issues that should, we think, be sharply differen- 
tiated in the consideration of H.J. Res. 638. First is the issue whether the perlod 
of 14 years proposed in H.J. Res. 688 is “reasonable” in view of the interpretation 
placed on Art. V in Dillion v. Glogs and with which we are in agreement. If 14 
years or possibly a lesser period is, in the judgment of Cungress, “reasonable,” 
then the question of the power of States to rescind in the last seven years of the 
14-year period is irrelevant. The second issue is, of course, whether the States 
may rescind a prior ratification during the extension period because the will of 
its people has in fact changed since initial ratification. This argument would 
appear to reduce to the proposition that a seven-year extenston can be viewed as 
“reasonable” only if no substantial number of States actually attempt to rescind 
their ratifications during the extension peried. Under this view, the power to 
rescind functions as a sort of escape valve permitting the States themselves to 
determine what is or what is not a “reasonable” pertod of time by acts of 
rescission, 

We are unable to agree with that analysis. In our view, the lesson of history, 
including prior congressional interpretation of Art. V with regard to the Four- 
teenth Amendment, is that States may not rescind a ratification, And we think 
Diilion v. Gloss and Coleman v. Miller are equally dispositive in rejecting any 


possibility that States, rather than Congress, are to have the final say concerning: 


whether an amendment has been ratified within a “reasonable” time. 

In our view, the most persuasive argument that Ari. V perraits rescission 
during an extension pertfod is predicated on a notion that State legislatures may 
have relied on the seven-year period established in H.J. Res. 205 by assuming 
that they would be held to their ratification for a seven-year period and no longer. 
We have examined the certifications of ratification submitted to GSA hy the 
35 States having ratified the ERA and are unable to conclude that sich reliance 


is indicated, at least on the face of those documents. More importantly, we think: 


that such a concept of “reliance” is essentially no different, in kind, from the 
proposal before the New York Convention to ratify the Constitution on a condi- 
tional basis, an act that James Madison viewed as invalid. We say “no different 


in kind” because, from a purely analytical point of view, the only difference- 


would be that Congress’ act of setting a seven-year limit in H.J. Res. 208 or in 
H.J. Res. 638 would have to be viewed as equivalent to Congress’ extending to 
the States a right to ratify an amendment conditionally. We think that the whole 
thrust of history is that Art. V, as interpreted. does not permit States to reseind 


or otherwise place conditions upon their ratifications. If we are correct in this: 


view, we think it follows that such a power can be granted only by an amendment 
to Art. V itself. F . 
VI. THe PoLtricat QUESTION DocTRINE 


Although we think that the constitutional questions raised by H.J. Res. 638 
should be addressed on their merits without reference to the likelihood that the 


courts will finally resolve any or al of them, we recognize that the difficulty of’ 


those questions coupled with the uncertainty we (and presumably others) enter- 
tain with regard to our resolution of them can give rise to congressional interest 
in this question. 


Prior to the decision in Coleman v. Miller, the Court consistently entertained’ 


and resolved questions arising out of the amendment and ratification process.™ Tn 


Coleman itself, we think that a mafority ” of the Court squarely held that the- 


effect of prior rejection on ratification was a political question not justiciable in 
the courts and that the same majority took the same view of the effect of regris- 
ston on final ratification by three-fourths of the States. We see no reason why 
the Court would change its prior position on the political nature of these ques- 
tions unless perhaps if this aspect of Coleman were premised on the understand. 


54 See Hollingsworth v, Virginta, supra; Dillon v. Gloss, eupra, Hawke v. Smith, supras- 
The National Proktbition Cases, eupro; Leeer v. Garnett, eupra; United Btatee v, Sprague 


aupra, 
B See note 51, supra. 


prague, . 


y 
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ing that the answers to these questions had been firmly settled by history and 
were not subject to reversal by a future Congress. 


There was, however, no clear majority in Coleman, as pointed cut by Justice 
Black in his concurring opinion, for the position that courts could never review 
the question of reasonableness. Thus, we are not at all certain that the question 
of the reusonableness of the seven-year extension might not be subjected to 
judicial review in an appropriate case, particularly were ratification by the 


requisite three-fourths of the States to be obtained toward the end of the 14- 
year period. a 


We think that decisions of the Supreme Court subsequent to Coleman,” as well 
as the cases cited in note 56, supra, indicate that the questions of the power 
of Congress to extend a ratification, the vote by which such an extension must 
be adopted, and perhaps whether Congress might confer on the States a right to 
rescind ® are more likely to be viewed as justiciable controversies in appropriate 
eases, We take this view because these questions do not appear to present sltun- 
tions in which there is either a textually demonstrable commitment of their reso- 
lution to the Congress_or there are no judicially discoverable standards by which 


to resolve the questions presented. 

Mr. Harmon. At the outset, I should like to comment on the argu- 
ment that has been advanced to the committee that because there is a 
serious question whether a court would undertake to resolve the ques- 
tions before the committee, the task of the Congress is somehow easier 
or perhaps the constitutional questions, are avoidable. I would dis- 
agree, 

In my view, the resolution before this committee raises hard ques- 
tions, serious questions, of constitutional law. There is little judicial 
precedent or real guidance from the teal in the Constitution to help us. 

Tor that reason, I see the responsibility of Congress to be all the 
greater under the Constitution to assure yourselves that your actions, 
the actions in this resolution, are consistent with the Constitution. 

The purpose of my being here today is not to discuss the merits of 
the extension, but to assist you as I hope I can to resolve these con- 
stitutional questions. 

On the principal question, it is my conclusion that Congress does 
have the power to extend the period for consideration by the States 
for the equal rights amendment. This conclusion follows from the 
holding in Dillon v. Gloss that as an incident to the power granted to 
Congress under article V of the Constitution to propose constitutional 
amendments, Coagress has the power to deal with subsidiary matters 
of detail, as the Court in Dillon put it, which are necessary to the 
amending process 

The Court found that the question of timeliness and ratification was 
one of these matters of detail reserved to the Congress. 

The Supreme Court in Coleman v, Miller held that Congress has not 
only the power, but also the duty, the obligation, to determine that the 
ratification expresses the reasonably contemporaneous approval by 
three-fourths of the States of the proposed amendment. 

In Coleman, the Court recognized that the circumstances that gave 
rise to a proposed amendment in the first place may in fact change. 
They may on the one hand dissipate, and the basis for the ratification 
may have, in fact, disappeared over time. But the Court, by the same 


& 2).9,, Baker v. Carr, 369 U.S. 186 (1962) ; Powell v, McCormack,:395 U.S.-486 (1969). 
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token, recognized that through the passage of time, those circumstances 
which prompted the proposal of an amendment might in fact intensify 
the need or the recognized purpose to be served by the amendment. 

The determination of the reasonableness of the time, the examination 
of the circumstances at the time of eventual ratification, was expressly 
reserved to the Congress. 

For me, Dillon and Coleman make clear that this determination of 
the time period for reasonably contemporaneous ratification is a sepa- 
rate and distinct question from the decision of the Congress which pro- 
posed the amendment. 

The question of timeliness of ratification is, in the words of the 
Dillon case, a question of detail that does not go to the substance of 
the amendment, Congress had the power to make the time period a 
substantive part of the amendment by including the time limit within 
the text of-the amendment itself, However, Congres did not do so. 
Instead. the 92d Congress stated in the proposing resolution that the 
States should have at least 7 years within which to consider the equal 
rights amendment. 

It is argued before this committee in statements that have been 
presented that to find a difference between the inclusion of a time limit 
in the text of the amendment and the placement in the proposing reso- 
lution is to elevate form over substance. But the Constitution itself 
contains certain very formal requirements. 

Aiticle V specifically provides that the propusal of a constilutional 
amendment requires a vote of two-thirds of each House, as well as 
ratification by three-fourths of the States. Were a proposed amend- 
ment to be validly made, that form must be followed. 

Tt is accepted that the text of a proposed amendment cannot be al- 
tered without beginning the ratification process anew. That is not the 
ease with the subsidiary matters of detail, again as Dillon put it, 
involving the amendment process. 

Ratification of the 14th Amendment was determined by the Congress 
in the face of a challenge to the validity of several actions of the State 
in ratifying with no suggestion that the two-thirds vote required by 
article IV for proposal was required for that determination. When 
the debate over the acceptance by the Congress of the ratification of 
the 15th amendment began, it was never argued that a two-third vote 
was required. 

More recently, former Senator Ervin proposed a bill in the Senate 
to set out procedures to govern the State convention method of amend- 
ing the Constitution. That bill dealt with pene of time for action by 
the States, again with no suggestion that a two-thirds vote was 
required. 

The proposal of the substantive text of an amendment and the 
actions required of Congress to take care of the details of the ratifica- 
tion process are qualitatively different matters. It is on this basis that 
T have concluded that the power of extension is reserved to the Con- 
gress, and reconsideration of the extension period is within the power 
of the Congress. 

On the basis of this same analysis, it is my conclusion that the power 
to extend the time period can be exercised by a majority vote of both 
Houses. 
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Again, the action of Congress in determining the question of timeli- 
ness is substantively different from the decision on the text of the 
amendment to be proposed. I refer again to the precedents of the ap- 
proval of the 14th amendment, the discussion of the 15th amendment 
in the ratification process, as well as the consideration of Senator Er- 
vin’s bill which never contemplated any requirement of the super- 
majority vote on the question of timeliness. 

Finally, with respect to the effect of an extension upon the right of 
the States to rescind their ratification of the ERA, it is my opinion 
that an extension of the time period would not give rise to a right of 
rescission. Furthermore, I think that the Congress could not invest the 
States with a right to rescind ratification by any means short of an 
amendment to article V of the Constitution itself. : 

James Madison during the debates among the States on the original 
adoption of the Constitution advanced the proposition that ratification 
by the States must be unconditional and irrevocable. Heé based that 
proposition on the fact that the Constitution gives to the States the 
power to ratify,.but does not give the power to reject. The ratification, 
in order to be effective, must be unconditional, And as it is uncondi- 
tional, it is irrevocable. 

Would you go so far as to say, Mr. Harmon, that the Congress right 
now, for example, could shorten the period of 7 years? Or do the con- 
cepts of fairness and reliance enter into it in the question of shorten- 
ing the period? 

Mr. Harston. Mr. Drinan, I would not base that. so much on the 
question of fairness, but on the accepted proposition that the Congress, 
once having proposed a constitutional amendment, cannot withdraw 
that amendment from consideration by the States. The effect, in my 
view, of the Congress now acting to shorten the period for the equal 
rights amendment at present would be a withdrawal of the amendment 
from consideration by the States and would not be constitutional. 

Mr. Drinan. I know that the Department of Justice says that rescis- 
sion is a separate question. But, for example, what if the Congress 
extended the ERA for, say, 5 or 7 years, could there be an argument 
that the extension means that States can rescind because the contem- 
poraneous period has been lengthened or changed #? 

Mr. Haron. The argument would have to proceed on the ground 
that the States had ratified, relying upon the 7-year limit as an- 
nounced in the proposing resolution. The argument would then have to 
be made that, because the States relied upon that 7-year limit, extend- 
ing the limit would somehow breach the condition upon which they 
ratified the proposed amendment and therefore the ratification was no 
longer valid. 

With respect to the question of whether a court would undertake to 
resolve these constitutional issues, there is serious doubt. The court in 
Coleman expressly held that the question of the validity of ratification 
was a question for the Congress. ‘That opinion dealt with the question 
of timeliness, as well as the question of the validity of the ratification 
& a State which had formerly rejected an amendment to the 

onstitution. 

However, since the Coleman decision there have been a number of 
subsequent decisions of the Supreme Court dealing with the political 
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question doctrine. And, moreover, the pean presented here are new 
questions, questions that were not dealt with in Coleman. ; 

However, I repeat my opening remark that for me, this question of 
whether a court will ultimately decide these constitutional issues, if 
anything, makes your task more difficult. ; 

Mr. Chairman, I would be happy to try and respond to any questions 
_ you or other members of the committee might have. 

Mr. Epwarps. Thank you, Mr. Harmon. 

We welcome to the committee the gentlewoman from Maryland, 
Ms. Mikulski. ; 

We will be operating under the 5-minute rule. I recognize the gentle- 
man from Massachusetts, Mr. Drinan. 

Mr. Dratnan. Thank you, Mr. Chairman. 

I want to commend the witness for a clear statement and also for 
the backup material which we have. 

However, as I pointed out, it has been an accepted principle of con- 
stitutional law since the pronouncement of James Madison in the 
debates over the adoption of the Constitution itself, that the ratifica- 
tion by a State must be unconditional. It could not be based on the con- 
dition of 7 years, 15 years, or whatever. 

Consequently, as an unconditional ratification, the sole procedure 
rests not with the States to reconsider the validity of their prior rati- 
fication, but rests with the Congress to determine if the ratification at. 
the time it is given reflects the reasonahly contemporaneous approval 
of three-fourths of the States of the proposed amendment. 

Mr. Drtwan. Thank you. 

In all the documentation which we have so far, I don’t see any 
constitutional scholar or other person saying clearly that such an ex- 
tension would be unconstitutional except possibly Charles L. Black 
who raises one question about it. 

Do you know of any individuals or body of knowledge that 
would say that an extension beyond the 7 years would violate the 
Constitution ? 

Mr. Haron. The arguments are made, Mr. Drinan. I have only 
the materials that have been furnished to me by the committee. 

Mr. Drinan. But in your extensive study, in your knowledge, you 
have not heard. 

Mr. Harmon. This is a question of first impression, but, no, there 
are no authorities on the question of extension. 

Mr. Drrnan. One additional question. I think it was Prof. Charles 
Black of Yale Law School who stated that if we did pass this resolu- 
tion, the President would have to sign it. I think that the view of the 
Department of Justice is contrariwise. Could you explain that? 

Mr. Harmon. Yes. Again, on the basis of what we have considered 
to be settled case law, the President has nothing to do with the article 
V_amending process; that the proposal of the amendment is left 
within the exclusive province of the Congress. The ratification, of 
course, is left to the exclusive province of the States, : ome 

And then, the duty, the power, and the accompanying obligation, 
recognized by the court in Coleman, coming out of article V to pass 
on the timeliness of the ratification, again under Coleman, is reserved 
to the Congress. 
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Our opinion is that this matter would not have to go to the President. 

Mr. Drinan. Well, I thank you for that, and I thank you for a very 
clear presentation. It is good to have the Department of Justice so 
clear and categorical. We don’t always get that. 

Thank you very much, 

Mr. Evwanps. The gentleman from Virginia, Mr. Butler. 

Mr. Buruer. Thank you, Mr. Chairman. 

T, too, appreciate the witness’ candor. Most authorities leave them- 
selves an exit on the difficult issues. 

I want to begin with the way I perceive that you have developed 

your argument or logic. In your view, the premise which is signifi- 
cant. is whether the time limit is in the body of the proposed amend- 
ment or is in the resolving language. 

Mr. Harmon. Yes; that’s correct. 

Mr. Butter. Is it your view that if the Congress of the United 
States, in its infinite wisdom prior to the time I arrived, had chosen to 
put the 7-year limitation in the amendment itself that would pro- 
hibit an extension at this time? What is your view onthat? =~ 

Mr. Harmoy. It is my view that if a time limit had been placed in 
the text of the amendment itself, the Congress, in order to change that 
time limit, would be required to start the ratification process anew, 
penis that would be an amendment of the text of the amendment 
itself. 

Mr. Borier. Did you find any disenssion in the preparation of this 
amendment and the resolution, or in the debate surrounding it, where 
that issue was discussed and that question was considered ? 

Mr. Harmon. Not in consideration of the equal rights amendment. 
However, in the debates considering the 20th amendment, Congress- 
man Emmanuel Celler proposed that a time limitation of 7 years be 
included in the proposing resolution as is the case here. 

Objection was made by his supporters, his fellow supporters of the 
20th amendment, saying that to put that time limit in the proposing 
resolution would be of no avail. That was the language used—of no 
avail. That the time limit must go into the text to be of binding force 
and effect on a subsequent Congress. 

Congressman Celler apparently conceded the argument, withdrew 
his motion, and introduced. the 7-year time limit was thereafter placed 
in the text of the 20th amendment itself. 

That is the only discussion we have been able to find in examining 
the discussions and debates, concerning any of the amendments which 
have dealt with the time limitation. 

Mr. Burter. I hope you will agree with me that that is a very thin 
reed upon which to ace a decision of this magnitude, however, I will 
not ask you to respond to that. I will give you the benefit of my opin- 
ion gratuitously. 

Getting back to this discussion, there was a reluctance to place 
the time limitation in the resolving clause in the 20th amendment. 
ne reluctance was due to its meaninglessness, which is what you just 
told us. 

By “meaningless,” do you mean it would not bind the Congress to 
the 7-year period, or that at the end of the 7-year period, it would not 
expire? What does “meaningless” mean ? 
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Mr. Harson. Well, I don’t know whether “meaningless” is the cor- 
rect word because I think more exactly it would not be binding upon a 
subsequent Congress. This is a matter again, as Dillon has described, 
of detail, of detail that necessarily the Congress has the power to act 
+o take care of details with respect to the amending process. ; 

The placement in a proposing resolution here, and it is interesting 
textually that again in two amendments which did contain a similar 
limitation in the proposing resolution, the resolution read “only if”— 
the amendment. shall become valid only if approved by the requisite 
number of States, three-fourths of the States. Here again, that phrase 
was eliminated. 

That only is a qualifier. And the statement in the proposing resolu- 
tion says it shall become valid when ratified by three-fourths of the 
States. 

The effective operation of that clause was a determination by the 
92d Congress that 7 years was a reasonable time; that the States should 
have at least 7 years within which to consider ratification of this 
amendment. That did not, under my analysis, foreclose the Congress 
from exercising its power and its responsibility as found by the deci- 
sion in Coleman at a later time to reexamine the circumstances, the 
changed circumstances, from the time of adoption of the amendment 
to determine at that time whether those circumstances were such that 
ue. zeveearione that had taken place during this period were in fact 
valid. 

Mr. Butter. I have some other questions, but my time is up for the 
present. 

Mr. Enwarps. The gentleman from California, Mr. Beilenson. 

Mr. Britenson. I have no questions at the present time. 

Mr. Epwarns, The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr, Chairman. . 

And thank you for your very helpful testimony here today. 

I want to ask whether or not there is any administration position 
with respect to the proposal before us. I know that the President and 
Mrs, Carter are supporting the ratification of the equal rights amend- 
ment, but are they supporting legislation to extend the time for the 
ratification of the equal rights amendment? Do you know? 

Mr. Harmon. Mr. McClory, I cannot speak for the President on that. 
I do not know if the President has taken a public position on that. I 
know that the administration communicated to me through OMB that 
it has taken a position in support of extension on the merits. I am in- 
competent to address the question of the merits. 

Mr. MoCuory. Would you repeat that please? The administration 
through OMB—— 

Mr. Harmon [continuing]. Has advised me that the administration 
has taken a position publicly in support of the extension of the time 
period for consideration of the ERA. 

Mr. McCrory. In other words, that is the legislation before us. 

Mr. Harmon. That is correct. 

Mr. McCrory. What about the subject of rescission ? 

_ L understand, and IJ agree with you, that in order to authorize rescis- 
sion, there would haye to be a constitutional amendment amending 
article V. 

Mr. Harmon. Yes. 
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Mr. McCrory. Since article V already speaks pane with regard 
to ratification, there is no inherent constitutional authority to rescind # 
Is that correct? - 

Mr, Harmon. That is my opinion. ; 

Mr. McCrory. Could the Congress rescind the equal rights amend- 
ment? What if we introduced a point or concurrent resolution to 
rescind the ERA? Could we do that by two-thirds vote, or would we 
have to do as we did in context with the 18th and the 21st amendment 
await ratification and then provide rescission by repeal 

Mr. Harmon. It would be my view that the action reserved to Con- 
gress would be, as you suggest, to wait ratification at that time, sup- 
posing that the ratification occurred instead of within 7 years, 50 
years—within a 50-year period or 7 years—that the remaining three 
States finally come through. At that time, then, the Congress would be 
faced with @ very serious question as to the timeliness of ratification. 

The question would be the continuing validity of the prior ratifica- 
tion by the States. : 

Mr. McCrory. Would we be authorized to act ex post facto by legis- 
lation to approve the ratification by extending the time? 

Mr. Haron. At that time a determination under my reading of 
Coleman, is left to the Congress and Congress has the responsibility 
to examine the circumstances at that time and determine whether this 
could be said to be a reasonably contemporaneous expression of ap- 
proval of the amendment. 

Mr. McCrory. There is one very serious question in Illinois, By its 
constitution Illinois requires that ratification of constitutional amend- 
ments must be done by three-fifths of the majority. However, the U.S. 
on nvon does not address requirements for ratification by the 

tates. 

Could we legislate with respect to the percentage of the State legis- 
lative body which is required to ratify ? 

Mr, Harmon. Mr, McClory, I would respectfully submit that in fact 
the Supreme Court has already spoken indirectly on that question. I 
know I am criticizing another court decision that you are facing there 
which I quite frankly have a great deal of difficulty rationalizing with 
the relevant Supreme Court decision. The author of that decision now 
sits on the Supreme Court, but it is hard for me to see the reasoning 
of that decision which permits the State to require greater than 
majority vote. 

Mr. McCrory. Simple majority ? 

Mr. Harmon. That is right, under the prevailing Supreme Court 
decision. 

Mr. McCrory. In other words, it is your opinion that if we wanted 
to legislate on that subject, we could legislate to the effect that a simple 
majority is all that is required for ratification ? 

Mr. Harmon. I would want to consider that question. I believe that 
that requirement is already there in the Constitution, but I would be 
happy to consider that question. 

Mr, McCrory. Thank you very much. I yield back the balance of 
my time, ' 

Mr. Enwarps, Ms. Holtzman. 

Ms, Honrzman. Thank you, Mr. Chairman. Since this joint resolu- 
tion addresses one of the most important procedures given to the Con- 
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press under the Constitution, I would thank you, Mr. Harmon, for the 


‘extensiveness of your legal research and the clarity and lucidity of 


your presentation here. 

Thank you, Mr, Chairman. 

Mr. Epwarps. Ms, Mikulski. 

Ms. Minursxt. I have no questions, Mr. Chairman. Mine were raised 
by the ventleman from Massachusetts, Mr. Drinan. 

Mr. Epwarps. Certainly most of the questions I had have been 
answered, But suppose this went through, and the ratification period 
was extended to 14 years, and then the 96th Congress came along in 
1979 and reduced it back to 8 years. Would that be constitutional ? 

Mr. Harmon. Based on the determination by the 96th Congress that 
the time of 8 years or 7 years was more reasonable than the time of 14? 
On the question of withdrawal, Mr. Chairman, you posed a hard 
question, 

Mr. Enwanrps. Well, another hard one, since we are already in that 
area. would be : Suppose this Congress decided to reduce the term from 
TtoS years? 

Mr. Warsron. On that question, I think the Congress would be pre- 
eluded from shortening the period. I base that on the analysis of prior 
precedent, the established principle that the Congress cannot withdraw 
a amendment once proposed to the States from consideration by the 
States. 

It would be my view that the shortening of the period contained in 
the original praposal would in fact be a withdrawal of an amendment 
under consideration by the States, And on that basis, I would doubt 
the power of the Congress to do that. 

Mr. Jepwarns. Thank you. Mr. Butler. 

Mr. Brrier. Thank you. 

Mr. Fowanps. Excuse me, Mr. Drinan first. 

Mr. Drinan. No. 

Mr. Howanns. Mr. Butler. 

Mr. Butter. Thank you, Mr. Chairman. 

My question still concerns the real significance of the location of the 
time limitation. I am concerned about the significance of the place 
where we find the time limitation and whether that really is a proper 
basis for determining whether we can extend this amendment, 

Everything vou sav stems from that because it is your belief that if 
it were elsewhere—if it were in the body of the amendment itself— 
Congress would be powerless to do anything but begin over again, 
Your statement was, if I remember correctly, the best legislative his- 
tory you can find surrounded the 20th amendment. 

Mr. Harmon. Correct. 

Mr. Burver. Since that time, so you may know that I was not setting 
a trap for you, counsel has provided me with some information dealing 
with an exchange between Senator Kefauver in the 84th Congress and 
the historv preceding the 23d amendment. He refers to a letter from 
Professor Noel Downing of Colwmbia Law School who discussed why 
the 7-vear limitation was placed in the resolution rather than in the 
text. There is no doubt about the power of Congress to put it there. 

To he equally effective, the way to be sure has been to write the limi- 
tation into the amendment. We hope such an unnecessary cluttering up 
of the Constitution can be ended. oe 
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Our attention is also called to an exchange between Senator Russell 
and Senator Kefauver in which Senator Kefauver stated: 

The general Idea was that it was better not to make the 7-year provision a part 
of the proposed constitutional amendment itself. It was felt that would clutter 
up the Constitution, Sometimes that is done. We wanted to put the 7-year limita- 
tion in the preamble so the intention of the preamble is that it must be ratified 
in 7 years in order to be effective. 


I will read in response Senator Russell’s continued question : 


Senator Kefauver agreed to the amendment which was then passed by the 
Senate to insert the word “only” before “if ratified within 7 years,” 

Senator Kefauver made it clear he and the Judiciary Committee 
staff felt the addition of the word would not change the effect of the 
limitation. 

The thrust of what this has to say to me is that there is history sur- - 
rounding the 21st amendment, which is the first time we broke with 
precedent. 

Mr. Harmon. Yes, 

Mr. Burirr. The basis for this change was to keep from cluttering 
up the Constitution. 

While that is a unique approach in this body, it has a lot of logic 
behind it. It seems to me that this challenges your premise, and I would 
appreciate it if you would comment on it. 

Mr. Haraton, It does, and I would like to respond. 

My difference with the analysis there is that there is a difference in 
terms from the reading of Dillon and Coleman. The question of time- 
liness, the period of time, is a question qualitatively different from the 
question of the text of the amenximent itself. 

The language that I referred to consistently here that setting a time 
period is a matter of detail to be dealt with as necessary by the Con- 
gress. That, as distinguished from the requirement of two-thirds vote, 
or of three-fourths ratification, or the text of the amendinent itself, is 
a separate matter to be decided by the Congress. 

Consequently, that matter of detail could be in my opinion elevated 
to a matter of substance by the inclusion of that matter of detail in 
the text of the amendment itself, 

And with respect to the language of the document, the text of the 
document, then we have the requirement of the super majority, the 
strict requirements that have been developed or are developed and 
set out in the Constitution for the amendment process. 

Consequently, it is my view that it is possible as did several Con- 
eresses before with respect to three amendments, to take this matter 
of detail and elevate it to a matter of substance by putting it in the 
text. However, when that is not done, then it remains in my view 
within the power of Congress to regulate that detail, that question of 
timeliness, 

Mr. Brrr. Returning to my question, when you formed your opin-. 
ion, were you aware—did your staff make you aware—of this ex- 
change between Senator Russell and Senator Kefauver? 

Mr. Harmon. I was aware of the exchange, yes, that the reason for 
the change with respect to the 28d amendment was, as you have read 
from the text, the matter of cluttering the Constitution, 

I was aware of that, and I am sorry that I did not bring that to 
your attention. aa. 
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Mr. Butrer. I go back to the fact that I had the impression that 
the only incidence in which you could find legislative history con- 
cerned the 12th amendment. 

We know there is some surrounding the 23d amendment. 

Mr. Harmon. That is exactly right. 

Mr. Burrer. Are there others that perhaps you have overlooked? 

Mr. Harmon. Not of which I am aware. - 

Mr. Burtrr. Mr. Chairman, my 5 minutes are up, but my questions 
have not expired. 

Mr. McCrory. Mr. Chairman, I have one more question if I may. 

Mr. Epwarps. Mr. McClory. 

Mr. McCrory. Mr. Harmon, we have another constitutional amend- 
ment proposal pending before the Committee, soon to go to the floor of 
the House. There is a question of whether we should provide in the pro- 
pesal either a right of rescission or a prohibition against a right of 
rescission. 

T would like to have your expertise to help me in trying to resolve 
this question. Is it your opinion that we could by reference amend 
article V bv addressing rescission in a new constitutional proposal, 
or do you feel that in order to amend article V with respect to the 
subject of rescission, we should amend article V? 

Mr. Harmon. I feel it should be an amendment of article V, but 
that could certainly be done within the text of a proposed amendment. 
T sce no necessity of breaking it out into two amendments. 

Mr. McCrory. If the question of rescission was addressed in a new 
amendment, then article V would be amended by reference. Since this 
would be a later change in the Constitution, article V would be altered. 

Mr. Harmon. That is right. I believe that the Congress would have 
the power to include that within a proposed constitutional amendment. 

Mr. McCrory. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Are there further questions? 

Mr. Volkmer. ; 

Mr. Voixmer. The only question I have is not in regard to FRA 
specifically, because we have been discussing it in regard to other 
constitutional amendments and the question of rescission. The question 
is whether permitting rescission can only be done by constitutional 
amendment or whether we can make a provision in the statutory law 
for rescinding ratification. 

As I read hurriedly in the first few pages of your statement, you 
seem to have said it would have to be by constitutional amendment, 
changing article V which provides for the ratification process, is that 
correct ? 

Mr. Harmon. That is correct. 

Mr. Votxmer. You disagree with others. You say it can’t be done 
statutorily ? 

Mr. Hanson. Yes; I would disagree. 

Mr. Epwarps. Mr. Harmon, do you see any validity in the argument 
that once there is a ratification deadline that it should not be changed 
or cannot be changed because the States have somehow relied on a 
7-year limitation and, therefore, Congress can’t come along and change 
the terms of the package that has been presented to the States. 


37 


Mr. Ifarmon. Mr, Chairman, that point, that argument has to as- 
sume that the ratification of. the amendment again was conditional, 
that the State had conditioned its ratification upon this 7-year repre- 
sentation within the proposing resolution. : free 

Again, citing James Madison and the consistent interpretation since 
that time, the ratification by the State must be unconditional, unquali- 
fied, and irrevocable. Consequently, the Constitution does not require 
a condition imposed by the State, upon its ratification, such as a con- 
dition that the i -year period would not be extended. 

That would be my answer to that argument. 

Mr. Evwarps. Mr. Butler. ee 

Mr. Vo.xmer. Mr. Chairman, would the gentleman yield in turn? 

Again, back to this point, now article V does not provide in itself 
sas any rescinding procedure, but it does not prohibit rescission, does 
it : 

Mr. Haron. It would be my view that it does prohibit rescission 
because it provides the power to ratify but not the power to withdraw 
a ratification. In the absence of this power, the State would be fore- 
closed from withdrawing the ratification. ; 

Mr. Vorxmer. The Congress, although it has all these powers given 
to it at other points in the Constitution, would not have the power to 
provide for a method of rescinding a ratification ? 

Mr. Harmon. It would have that power through the amendment 
process. In 1926, a specific amendment was proposed that would have 
im effect amended article V to provide that a State could rescind its 
ratification of a proposed amendment at any time before the necessary 
three-fourths of the States ratified that amendment. That proposal did 
net carry and did not reach the floor, as a matter of fact, in either 

ouse. 

T believe, as I tried to explain to MrSMcCtory as well, that that 
would be the method by which Congress could provide for rescission. 

Mr. Vorxmer. And it is the only method based on the Founding 

‘Fathers’ discussions on ratification by the States and based upon the 
bea? hat there was a proposed constitutional amendment introduced 
in 1925? 

Mr. Harmon. Yes. I cite the proposed constitutional amendment as 
an example of an interpretation consistent with my interpretation. 

Mr. Vorxmer. But, again, there have been no court decisions on this, 

Mr. Harmon. No, there have not. The Court has never passed the 
question. 

Mr. Vorxaer. Never has, that is right. 

Mr. Epwanps. The gentleman from Virginia. 

Mr. Butter. Thank you, Mr. Chairman, 

T do not like to take so much time, but I am interested in following 
where all of this leads us. Somewhere along the line, you said Congress 
cannot withdraw. We cannot really shorten our period from 7 to 5 
years, and States cannot condition their ratification. 

What happens if a State does condition its ratification and Congress 
states, “We accept the condition”? What happens if Congress then 
says, “We withdraw, we have cut the ratification period down from 
7 to 5 years.” What are you going to do about that? 

You say, “It is unconstitutional.” And it probably is. 
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What happens to the pending constitutional amendment when the 
Congress does something unconstitutional, and the courts are saying, 
“This is a political question, and we won't touch it”? Where does that 
leave us? ; 

Mr. Haron. I would not have a vote; you would. That is the po- 
Htical question doctrine, and I don’t mean that facetiously in the sense 
that—— 

Mr. Buturr. No, it is-optimistic, perhaps. el me 

Mr. Harmon. In. fact, the determination to be made as to this im- 
portant constitutiona; issue is reserved to the Congress. And it is for 
the Congress to sit as a court would sit and determine that question of 
law. The reasoning of Coleman in saying that that question is reserved 
to Congress is that an examination through this hearing process, for 
example, must be made to compare the circumstances that existed at 
the time the amendment was proposed to the circumstances that ex- 
isted at the time a State adopted its ratification. 

The fact that a State has rescinded its ratification may be a factor 
for the Congress to look at when it determines what the will of the 
people is, because the obligation remains that Congress has to satisfy 
itself that the amendment has received the reasonably contemporane- 
ous approval of three-fourths of the people. And that is an obligation 
and a heavy obligation. 

Mr. Burren. I thank you very much because that is the point I 
wanted to make. It seems to me that ultimately this is a political ques- 
tion. It is a responsibility of Congress higher than under any other 
situation because there is no appeal; there is no court that is going 
to turn around and correct us if we are in error. 

Our responsibility as the Congress of the United States is to err 
on the side of accuraey—to err on the side of certainty. Therefore, 
I am very reluctant to base our decision on the thin reed of perhaps 
the accident of where we chose to put the 7-year limitation. 

To build a case from there would be to violate our real responsi- 
bility to the Constitution of the United States, We must make certain 
that what Congress does when changing the fundamental law of this 
land is to make sure we adhere to the integrity of that instrument 
and the integrity of that process by making certain that what we do is 
beyond question. 

And I thank you. 

[ Applause. } 

Mr. Epwarns. Are there further questions? 

FNo response. ] 

Mr. Epwaros. Thank you very much, Mr, Harmon, for a very help- 
ful testimony. : 

Our next witness is Prof. Laurence Tribe, Harvard Law School. 

Professor Tribe is one of seven scholars in the field of constitutional 


law who on very short notice generously agreed to make his time and - 


expertise available to the subcommittee. 
Professor Tribe, without objection, yeur prepared statement. wil] 
be made a part of the record. We welcome you here. You may proceed. 
[The prepared statement of Professor Tribe follows :} 
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STATEMENT oF LAURENCE H. Trise, Pgoresson or Law, Harvakp UNIVERSITY 


I have been asked to testify on the power of Congress, by means of majority 
approval in each House of a bill ox of a joint or concurrent resolution, to extend 
the time period within which the proposed twenty-seventh amendment to the 
Constitution may be ratified by the required 38 States. It is my conclusion that 
Congress clearly has authority to take such action. 

Article V of the Constitution provides, in pertinent part, that the “Congress 
whenever two-thirds of both Houses shail deem it necessary, shall propose 
amendments to this Constitution or, on the application of the legislatures of 
two-thirds of the several States, shall call a Convention for proposing amend- 
ments.” The language of article V thus requires a two-thirds vote for action by 
Congress only in proposing an amendment and in calling a convention in response 
to the applications of two-thirds of the State legislatures. Article V goes on to 
provide that, whether an amendment is being proposed by Congress or a Con- 
vention called to propose an amendment, the amendment “shall be valid to all 
Intents and Purposes, as Part of this Constitution, when ratified by the Legisla- 
tures of three-fourths of the several States, or by Conventions of three fourths 
thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress.” Thus Article V authorizes Congress to propose a “mode of ratifica- 
tion,” ana does not intimate, much less specify, that it must act by more than 
a simple majority vote of each House when so proposing. 

In Dillion v. Glogs, 256 U.S. 368 (1921), the Supreme Court held that the 
period of ratification is ‘a matter of detail which Congress may determine as 
an incident of its power to designate the mode of ratification.” Id. at 875-76. 
Thus, for example, the efficacy of a particular State’s ratification in light of a 
previous rejection by that State, and the efficacy of a State ratification occurring 
many years after an amendment’s submission to the States, are matters to be 
determined by Congress. See Coleman vy. Miller, 307 U.S. 438, 447-54 (1939) 
(opinion of Hughes. C.J., joined by Stone and Reed, JJ.) ; id. at 459 (coneurring 
opinion of Black, J., joined by Roberts, Frankfurter, and Douglas, JJ.). Nor 
eould it be otherwise in Hght of the text of article V and tn view of the institu- 
tional limits of the Federal judiciary, which is hardly in a position, fn the ordi- 
nary ease, to second-guess the basic determination of Congress that a particular 
ratification either is or is not timely and otherwise effective. See Baker v. Carr, 
369 U.S. 186, 210 (1962) (citing Coleman with approval as an instance in which 
there existed no “satisfactory criteria for a judicial determination’). 

It failows that the period for an amendment’s ratification lies within exclu- 
sively congressional control, to be disposed of by a simple majority of cach Flonse, 
To be sure, if a nromesed Article of Amendment contains a time limitation as 
one of the terms In the text of the amendment itself {as was the ease with the 
eichteonth, twentieth, twentv-first, and twenty-second amendments), a state's 
purported ratification after the exptration of the period initially set could not 
properly he deemed binding on states that had voted within that period: 2 dect- 
sion by Congress to extend that period after the date on which some States had 
voted fo ratify (or a daceision hy Congress to contract the peried after the date 
on which some states had voted not to ratify) would be an invalid attempt retro- 
actively to change the character of an amendment on which other States had 
atrendy voted. In sneh an instance, althongh the faur concurring Anustices tn 
Coleman might well hold that the matter és one left exclusively to Congress as 
9 non-justiciahle politierl question. T would argue that a court should prohably 
have jurisdiction to rule a retroactive alteration in the very terms of an already 
suhmitted amendmert to he hevond the power of Congress. 

Whether or not T am rieht in this view. the criticnl consideration here fs that 
this is not such a case. For the pronosed twenty-seventh amendment (like the 
twenty-third, twenty-fourth, twenty-fifth, and twenty-sixth amendments) con- 
tained no time limitation in its own terms hut instead was pronosed through a 
joint resolution whose preamble contained the seven-year Umitation.’? Specifi- 
cally, Congress. hy a vote of 354 to 24 in the Honse on October 12, 1971, and by 
na vote of 84 to Rin the Senate on March 92, 1972. resolved that “the following 
article is proposed as an amendment to the Constitution of the United States, 
which shall be valid to all intents and purposes as part of the Constitution when 


1 The first 17 amendments, and the 19th, contained no time limits and were proposed 
in resolutions containing no such Hmits. 
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ratified by the legislatures of three-fourths of the several states within seven 
years from the date of its submission by the Congress.” There then followed 
the word “Article” and the three sections of the proposed amendment. The Ar- 
ticle of Amendment as submitted to the states, and as voted upon by them in the 
intervening period, contained a statement (Sec. 8 that the amendment would 
“take effect two years after the date of ratification” but contained no reference 
at all to a time period within which the substantive terms being voted upon 
(Secs. 1 and 2) would have to be either ratified or regarded as 2 nullity. Thus 
it cannot be said that a congressional vote to extend (or to shorten) the time 
for the twenty-seventh amendment’s ratification beyond March 22, 1979, would 
retroactively alter the terms of an amendment upon which votes had already 
been taken. 

It follows that a decision by Congress to alter the ratification period would 
prejudice no state that has already voted and wold not affect the validity of 
any prior state vote. Some may argue that a state’s action in ratifying might have 
been affected by the assumption of certain people in that state that the entire 
process would be concluded by 1979. That is conceivable, but any such assump- 
tion seems inevitably speculative, and it seems not much more plausible than 
the opposite speculation—namely, that a state’s faflure to ratify might have 
been affected by the assumption of some that the 1979 deadline might be ex- 
tended in due course by Congress, Indeed, it is entirely conceivable that energy 
which might otherwise have been devoted to seeking affirmative votes in several 
key states during the final two years of the seven-year period has instead been 
channeled toward the objective of persuading Congress to vote an extension, 
perhaps on the theory that the entire subject needs further deliberation on a 
nationwide basis. It must be conceded that this {s wholly conjectural; one 
cannot know the degree to which reliance has been placed on the expectation that 
Congress might vote to extend the deadline. But that is precisely ihe pulut; it is 
equally clear that those who claim detrimental reliance on the initial seven-year 
time Hmit are likewise indulging in specniation. Only a time limit that ts ex- 
pressly included in the text of the amendment being voted upon by a state can 
form a non-speculative basis for that state’s claim of reliance. 

To say that a time limit accompanying, but not made part of, a proposed 
amendment nay not be altered by Congress once the amendment has been 
submitted to the states thus requires one to make an argument independent of 
any hypothesized state reliance. It is hard to imagine what such an argument 
could be: plainly, it could not rest on the language or the background of Article 
V. It appears that the argument would have to conclude that the timing for ratify- 
ing a proposed amendment is simply beyond congressional control apart from 
limits included in the amendment’s text." But such a conclusion was squarely 
rejected in Dition v, Gloss, 256 U.S. 368 (1921), and it would in any event contra- 
diet the proposition that a time limit in the proposing resolution is binding 
and hence cannot be extended. For if Congress lacks power to contro) the time 
for ratification by any method other than thai of writing a limit into the language 
of the amendment itself, then it follows that any initial time limit specified 
only in the amendment’s proposing resolution fs null and void, in which case an 
extension of the time limit is hardly subject to challenge on the theory that the 
limit is binding. My conclusion is that no sound argument exists for the sup- 
posed irrevocability of a time limit set by a proposing resolution but not con- 
tained in the amendment itself. 

It is nonetheless arguable that, when an amendment that itself contains no 
time limit has been proposed (either with or without a time limit in the proposing 
resolution), Congress should, after the passage of an extended period. be willing 
to treat as effective a state’s attempted retraction of its own prior ratification, as 
well as a state’s attempted retraction of its own prior rejection; the quid pro quo 
for Congress’ power to alter the time for ratification in such cases should argu- 


2The only other possibility is that Congress has power to set an initfal time Hmit by 
an appropriate vote in both Houses but has no power similarly to alter the Iinit thus set. 
Apart from the reliance argument set forth and refuted above, such a notion would 
necessarily depend on a mysterious power of one Congress Irrevocably to bind its successors 
through what would amount to a non-repealable bill or resolution. However overwhelming 
the original vote for the bill or resolution might have been, no such power was contem- 
lated by the Framers, and no such power could be reconciled with the role of Congress 
n our system of government. 


41 


ably be Congress’ duty, absent extraordinary circumstances, to treat as stale any 
state vote (pro or cop) that has many years later been unambiguously reversed.* 
In this way, a state would be assured that its vole on an amendment could not 
bind the state’s people into the indefinite future. Such assurance is auto- 
matically provided when the amendment’s own text contains a built-in time Nmit; 
in such cases, no power for a state to reverse its prior vote seems necessary. Con- 
versely, when power to reverse is recognized, as I believe it ordinarily should be 
with respect to any amendment not containing a built-in time limit, there is 
simply no need to treat a time Hmit in the proposing resolution as unalterable 
in order to protect states from the problem of binding themselves indefinitely. 

Moreover, even if Congress were to determine that a state’s vote on an amend- 
ment should be deemed irrevocable notwithstanding the absence of any built-in 
time limit, and even if courts were to treat such a determination as involving 
a non-justiciable “political question,” see Coleman v, Miller, 8307 U.S. 488, 450 
(1937), it would not follow that a time limit appearing only in a proposing réso- 
lution could not be altered by a simple majority in both Houses. The most that 
could be said on this alternative supposition is that states acting on a proposed 
amendment whose text contains no built-in time limit would have to act in the 
knowledge that a choice either way could prove decisive in the amendment’s 
acceptance or rejection at some point in the indefinite future. Even if one be- 
lieves it unwise for Congress to put so stark a choice to the states, I-can think 
of nothing in the text, structure, or history of Article V, and nothing in the 
practice that has surrounded the amendment process, that would warrant a con- 
clusion that Congress is powerless to-proceed in precisely that manner. In any 
event, since the efficacy of attempted state reversals is at this time an open 
question, it would be premature to oppose a time extension by invoking the sup- 
posed predicament of states that might wish to change their votes. 

It bears emphasis that the only issue posed here is the power of Congress to 
extend the time for ratifying an amendment whose terms themselves contain 
no time limit. The Committee need not be concerned with the initial power of 
Congress to impose a time Hmit outside an amendment's text; if no such power 
existe], then the seven-year limit in this case would be void even without a time 
extension. Further, the Committee need not consider the power to amend a time 
limit contained in the ext of a pending amendment; no such time limit was con- 
tained in the text of the proposed twenty-seventh amendment. Nor need the 
Committee address the validity of a state's attempt to reverse a prior ratification 
or rejection; although I have argued that such an attempt should ordinarily be 
given effect when an amendment’s text contains no built-in time limit, accepting 
that argument is not at all essential to by conclusion that time limits outside an 
amendment’s text are subject to change by Congress. And, above all, the Com- 
mittee has no occasion to consider the wisdom of the proposed amendment itself. 
In any given case, a judgment that more time should be allowed for the states 
to choose between ratification and rejection ought to reflect Congress’ deter- 
mination of the conditions needed to permit full and fair consideration of the 
amendment rather than Congress’ current views on whether or not the amend- 
ment should be approved. Even more clearly, one’s answer to the question 
whether Congress has constitutional authority to determine that more time is 
needed in a given case should reflect an assessment about the amendment 
process and not an evaluation of this proposed amendment, or even of the pro- 
posed extension of time.- 


TESTIMONY OF LAURENCE H. TRIBE, PROFESSOR OF LAW, 
HARVARD UNIVERSITY 


Professor Trisr. Thank you, Mr. Chairman. I am glad to be here 
oe to testify about the power of Congress to extend the period of 
ratification. 


%In counting the states ratifying the fourteenth amendment, Congress chose not to 
consider the rescinding resolutions of Ohio and New Jersey notwithstanding the amend- 
ment’s lack of any time limit; Congress treated the initial ratifications by these two states 
as binding. See 15 Stat. 709 (1867). The validity of the fourteenth amendment notwith- 
standing this history argues strongly for the view that, even if Congress should erdingnily 
leave states free to change thelr votea when no time limit appears on the face of the amend- 
ment, this is not a judicially enforceable Pet le but is at moat a guideline for Congress 
to follow. See Coleman vy, Miller, 307 U.8, 433, 450 (1987). 


~~ ee 
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Rather than reading from my prepared testimony, if there is no 
objection, I would like briefly to discuss the issues, including some 
of the ones that have been raised in questions to Mr. Harmon, and 
then answer any further questions you may have. 

One major pattern, it seems to me, emerges from a study of the first 
26 amendments. It is this: Only during a verv brief period, brief as 
our history measures these things—for about 32 years, 1919 to 1951— 
did the text of amendments contain Innguage specifying a deadline 
within which they had to be ratified. From 1791 to 1971, the remain- 
ing century and a half has been marked by an unwillingness to treat 
the deadline issue as basic enough to belong in the Constitution. 

T did come across in my historical research the correspondence with 
Senator Kefauver: it seems to me that Mr. Butler is on the right track 
in identifying the reason for the shift: It was that people did not want 
to “clutter up” the Constitution. 

But T draw a rather different. inference: if you ask yourself why 
was it regarded as “cluttering” to put these deadlines in, the conclu- 
sion I reach is that it was not. thoucht basic enough to belong in the 
Constitution ; it was not thought basic enough to be binding in the wav 
that constitutional language should be binding. 

That is why the 27th amendment as proposed by Congress in 1972 
followed the general pattern rather than the exception ‘for that 32- 
year period. The amendment itself contains no deadline. 

That, it seems to me, is doubly significant in Jight of section 3 of 
the amendment. That. section provides that the amendment would 
take effect, and I quote the language, “2 years after the date of 
ratification.” 

Now, if the 92d Congress believed that matters of date and timing 
wero automatically trivial, that language wouldn’t have been included. 
A distinction was drawn by the 92d Congress between the 2 years dur- 
ing which the Nation would have to adjust to the equal rights amend- 
ment after ratification—that seemed vital : it seemed important enough 
to put to a vote by the States as part of the amendment itself—and 
the 7-year suideline which was simply part only of the preamble. That 
matter of deadline was treated as it has been with every amendment 
except the 18th through the 22d. as a detail bearing only on the made 
of ratification, which article V authorizes Congress to specify by 
simple resolution. 

Tt was after the preamble. saving that. the amendment would take 
effect. if it was ratified within 7 years, that the three operative sec- 
tions of the equal rights amendment appeared. And it is my conclu- 
sion that if Congress had power to insert that detail in the first place, 
then it has the power to change it. © 

Unlike Mr. Harmon, I think this is a ratchet that goes both ways. 
In my judgment, Congress has power to change it up or down: I 
don’t think that it is consistent with constitutional history or theory 
to say that the snowball keeps rolling downhill. 

In my judgment, the 92d Congress cannot bind the 95th through a 
nonrepealable bill or resolution. The 95th Congress is free, when it 
judges the timeliness of a ratification to decide that 7 years might 
have been too long. It is also free, it seems to me, to decide that 7 years 
is not long enough. ; 
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Now, the U.S. Supreme Court has twice ruled that the period for 
ratification is within Congress control as an incident of its power to 
designate the mode of ratification. Unlike the amendment itself, the 
mode of ratification need not be approved by two-thirds vote under 
article V. 

My prepared text examines the legal arguments on that matter in 
more detail. But I want to talk here briefly about the commonsense 
of the matter. : 

I think there are two general issues that seem relevant to a common 
sense assessment in addition to the considerations I have addressed so 
far. Those two issues involve reliance, which has come up in questions 
to Mr. Harmon. and prudence. Some people have argued that a State 
might have relied upon a 7-year preamble when voting for the 27th 
amendment. It seems to me there are two major answers to that.. 

The first is to refer back to James Madison and to the understand- 
ing, at the time article V was put in the Constitution, that a ratifica- 
tion must be without strings attached. But another answer, again ap- 
pealing more to commonsense than to the rather ambiguous serine ela 
one can always cite on many sides of every question, is that the knife 
of reliance cuts both ways in this case. 

Sure, some States might have assumed in voting yes on the propo- 
sition, that unless the bandwagon rolled far enough in 7 years they 
would be able to jump off. But it is also arguable that some relied on 
Congress power to extend the deadline when not pushing for ratifica- 
tion in a given case. 

Right now, much energy is being placed in the direction of extend- 
ing the deadline. It seems quite Hkely to me that energy is placed 
in that direction, rather than in the direction of hurrying up and get- 
ting several states to rush in under the wire, because of a reasonable 
judgment that this issue has proved too complex to resolve within a 
7-year period, and that it is better to give the nation a longer breathing 
space to reach some kind of consensus. So the reliance could have gone 
either way. 

Ultimately, it seems to me too speculative to rely on the reliance 
arguments. Unless the language of the amendment itself contains a 
deadline, the deadline is merely advice to the Congress that ultimately 
votes on the effectiveness of ratification. And for me, that doesn’t seem 
a very thin reed; it seems to me to make a fundamental difference 
whether the language is in the amendment or is merely part of the 
background leading tothe amendment. _ 

Congress surely would not have power, once an amendment is rati- 
fied,.to change a word here on a word there because it doesn’t seem 
exactly right—for instance, to change the word “equal” in the equal 
rights amendment to “reasonably equal.” It seems to me that, in ex- 
actly the same way, Congress power with respect to the timing lan- 
guage of an amendment is very limited. In contrast, Congress’ power 
with respect to the preamble of the resolution that put the amendment 
before the people is quite plenary. : 

So much for the argument about reliance. 

With respect to prudence, it is argued by many that it is simply not 
very prudent, not wise, to let an amendment drag on indefinitely: 
That may be true. > 
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It seems to me that all it means, however, is that Congress should 
carefully weigh the wisdom of an extension. Would it be counterpro- 
ductive to the cause of equality ¢ : , 

It also means to me that Contes should consider sympathetically 
the views of those States that vote to rescind their ratification. Now, 
I say this with hesitation, as someone who has supported the equal 
rights amendment. I don’t relish the prospect of a reverse bandwagon 
of rescissions; but the question here is one of constitutional procedures, 
and I am obliged to testify accurately on that question whether it cuts 
in favor of my substantive views or against them. 

It seems to me, although the fifth article of the Constitution says 
nothing about rescission, that that is a bit too mechanical. It says 
States may ratify; it doesn’t say they may rescind, But it also doesn’t 
say they may vote no on an amendment. Surely, they have that power. 

The question in each case is whether three-fourth of the States have 
effectively ratified. That question is for Congress, And it seems to me 
fundamentally misguided to argue that Congress should simply dis- 
regard a solemn attempt by a State to say, “We no longer believe this 
amendment is a good idea.” / 

I am particularly concerned, when an amendment is open ended in 
time, and has no built-in deadline, that Congress should take very 
seriously an attempt by any State to say, “We rescind,” It seems to me 
that a rescission bears heavily on question before Congress when it 
comes time to tally up the number of ratifying States. And that effect 
is greater with an amendment like the 27th, which has no binding 
built-in deadline, than it would have been with any of the amend- 
eee gi did have such deadlines—the 8th, the 20th, 2ist, and 
the 22d. 

I think Mr. Butler’s question at the outset of the hearing was 
exactly the right one. What exactly is Congress responsibility in ad- 
dressing a constitutional issue that is committed to Congress itself 
rather than to the courts? 

My answer is that Congress constitutional responsibility is at its 
clearest when no court sits to peer over your shoulders. With that I 
ming But I think there is a fundamental point that needs to be made 
next. 

And that is that the responsibility to obey the Constitution, to view 

one’s constitutional oath with great fidelity, cannot be transformed 
into a duty to create obstacles where the Constitution imposes no ob- 
stacles. There is a duty to take the Constitution seriously, but when the 
Constitution itself does not indicate that one Congress by mere resolu- 
tion can irrevocably bend its successors, then I think reading that into 
the Constitution would be a very fundamental mistake. 
__ If one thinks it is unwise to extend the time for ratification, that 
is one thing. But if one wants to blame the Constitution for that 
judgment, it must be said that the blame does not properly belong 
there. In my view, the proper course under the Constitution is to 
continue the search for a national consensus without constitutional 
illusions. 

I would be happy to answer any questions. 

Mr. Epwarns. Thank you, Professor Tribe. 

The gentleman from Massachusetts. 
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Mr. Drinan. Thank you, Mr. Chairman. 

Thank you, Professor Tribe. 

I have no difficulties at all with your statement, and I commend 
you for it. But I would like to raise what Prof. Charles Black of Yale 
School has stated. In his judgment, it has to go both ways. Extending 
the time for ratification must also extend the time for rescission. 

Let me just read a couple of sentences from Prof. Charles Black: 

Extension of time in my view must be for action on the amendment and not 
simply for one kind of action on the amendment. The extension of time for 
ratification, not for rescission, would be so grotesque that { should think that 
one would not have to reach the constitutional question. But if the question is 
reached, I am privately of the opinion that lopsided extension would be uncon- 
stitutional and that an amendment adopted in that fashion would be invalidly 
adopted. 

Professor Trise. I agree with most of what- Charles Black said. It 
seems to me it is at ‘east bizarre to construe the Constitution in such 
a way that the power of Congress to extend, which it seems to me is 
simply a corollary of the inability of Congress to bind its successors, 
somehow cuts for and not against ratification of the amendment. It 
seems to me it does cut both ways. ; 

And although Congress might try to develop a lopsided procedure 
without offending the Constitution, I am not in agreement with the 
views which say that Congress must go only one way. I think it is 
clear that the period for further debate implies the power of Congress 
to retract as well as to extend and implies greater sympathy in view- 
ing a State attempt to retract. 

Mr. Drrnan. You are suggesting extension of ratification carries 
with it the power to the States to rescind ? 

Professor Trier. Not automatically. That is, the power to rescind 
is the power on the part of a State to advise the Congress that, in de- 
termining whether an amendment has been validly ratified, the State 
is no longer in favor of the amendment; how Congress treats that 
action by the most recent legislature is a matter of delicate congres- 
sional judgment, depending on a wide variety of facts and circum- 
stances in each case. 

Tt seems to me unwise to say, as a matter of some mechanical per se 
rule, either that Congress must always accept rescissions, or that 
Congress can never accept them. It seems to me that Congress must 
decide what the significance of the rescission was in light of all the 
circumstances. And that is a power. under Dillon v. @losa, and Cole- 
man Vv. Miller, that Congress plainly has a duty to exercise. 

Mr. Drinan. The resolution before us is silent about rescissions. 

Professor Trrse. That is right, and I think it should be regarded as 
leaving that issue to the Congress which finally has to determine, 
perhaps 7 years after this resolution is voted, whether three-fourths 
of the States are in favor of the resolution. 

Let’s suppose, for example, that this Congress attempted to lay 
down a rule about rescissions. Suppose the 95th Congress were to 
say by joint resolution that the 7-year extension is an extension which 
comes along with a recognition that any State that voted yes in the 
first 7 years shall now be authorized to vote no. And suppose the 
98th Congress which finally sits to judge the matter feels differently 
about it. It seems to me it is up to that Congress, not to this Congress, 
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just as it is not up to the 92d Congress to tell you whether the 7-year 
period was long enough. : 

It seems to me that this sort of judgment can only be made finally 
at the time a given Congress votes to decide whether an amendmenc 
has been validly ratified. Once that action is taken, the amendment 
becomes a part of the Constitution, and it is no longer open to a 
Congress simply to retract it by majority vote. Until then, it is a 
matter of congressional judgment. 

Mr. Drtnan. You seem to disagree more with Prof. Charles Black 
than agree with him. 

Professor Trinr. ¥ disagree with part of the conclusion, but the 
operative thing about Charles Black’s statement—-what bears on the 
action of this committee—I agree with: “That is, this committee 
ought not to regard itself as acting in one direction only.” 

Mr. Dainan. Well, on the additional point of fairness, Erwin Gris- 
wold, former dean of your distinguished law school, says this in 
testimony : 

Changing the period of ratification is a little like extending the time of a 
football game after 14 minutes of the final quarter, the score tied, and one team 
on the other's 1-yard line. 

Professor Trisr. I think if the former dean were more a fan of base- 
ball than. football, he would have said it. is more like having an addi- 
tional inning. It seems to me that the game analogy, like many other 
things in the law, cuts both ways. And we ought not to view it as a 
game, but view it as a most serious enterprise when the Nation under- 
takes to change our fundamental law. And to regard an advisory 
guideline as resolving the deadline issue in an irrevocable way does 
make too much of a game of it. So I cannot agree with Mr. Griswold. 

Mr. Drinaw. Thank you for your testimony. 

T vield back the balance of my time. 

Mr. Epwarps. Mr. Butler. 

Mr. Borrer. Thank you, Mr. Chairman. 

I appreciate the witness’ testimony. It is very helpful to us. And 
T am in substantial agreement with much of what you had to say. 

Did you address yourself to the question of what vote is required— 
a majority or two-thirds of Congress to-— 

Professor Triax. Yes, I did rather briefly. I think it takes only a 
majority. Because the Constitution is clear on those few instances 
where two-thirds is required, and establishing the mode of ratification 
is not among those cases where two-thirds is required. 

So I think it is quite clear, all it takes is a majority vote by joint 
resolution, a majority in each House, to change the current deadline. 
And I don’t think it requires any action by the President. 

Mr. Burier. A resolution adopted by the majority of the Congress, 
and the President is not involved in the amending process? 

Professor Trine. That is right. 

Mr. Butter. I am not going to argue with you, but my silence does 
not indicate assent. I have some other problems. 

Let us address what I understand your testimony concerns. Basi- 
cally, a resolution adopted by the majority can also provide an exten- 
sion in the time that we have for ratification, or language saying 
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those States which have ratified can rescind, or those that have re- 
scinded must ratify again or can acknowledge the rescission in that 
extension by simple majority. Is that your—— rn 

Professor Trine. You can do that, but not in a way that will bind 
successors. All of these matters about which votes count and how long 
to keep counting are matters that are merely advisory until the actual 
count occurs. 

Mr. Burier. Thank you. : ; 

Tet us take the question of ratification by three-fourths of the 
States, Is that three-fourths of the States at the time the amendment 
is launched, or is that three-fourths of the States at the time it is 
finally concluded? eae 

I mention that because we have pending in this Congress a resolu- 
tion to treat the District of Columbia as a State for the purpose of 
the ratification of Constitutional amendments. And those type of 
amendments tend to move much faster than the equal rights amend- 
ment. If the District of Columbia amendment, passed before the equal 
rights amendment, would that alter the number of States that had 
to ratify the ERA amendment? 

Professor Trier. The question may not make a difference if it turns 
out that 0.75 times 51 is still less than 38.5. 

Mr. Burter. It is one more State. 

Professor Trmr. Make it 39. I should have realized you would 
have calculated that. (In fact, the number is 38.25.) 

T don’t really know. T think my judgment at. this point would have 
to be inconclusive, I haven’t studied that issue. 

My hunch is that it means three-fourths of the States at the time 
the ultimate amendment would become an amendment to the Con- 
stitution. But I would have to be candid and say I haven’t thought 
enough about it to be confident. 

Mr. Burtzr. I thank you. 

Mr. Epwarps.. Did you tell me once you—if you had two kids in 
college, you would be good in mathematics, 

Mr. Burren. It is now four children, but you are right, 

Mr. Epwarps. The gentleman from Missouri. 

Mr. Vorxmer, I have several questions I would like to ask in regard 
to the continuing authority of Congress. Let’s assume that March 1979, 
would go by and that only 35 or 36 States had ratified. And then 
comes along the 97th Congress with an idea that, look, this thing is 
still alive, there is still a push for it, let’s pass this resolution authoriz- 
ing another 5 vears, Could we do so? 

Professor Trre. I think that is one of the hardest questions I 
thought about in this area. To begin with, I think that is distin- 
guishable from the situation that now confronts Congress. Because 
it Is not, of course, yet March 22, 1979. 

Mr. Votxmer. Yes; but I want you to distinguish it, if you can. 

_ Professor Trrse. I understand. I'think if I am forced to decide that 
ene si answer would have to be yes, Congress could do that. 
Pee ee ne Congress has continuing authority in a policy 

Professor Trisz. That is right, 


° bor haan If we follow logically what you have told us 
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Professor Tries. In my own view, it would have a decided effect on 
the prudence of the action. : 

Mr. Vorxsrer. That is a policy decision. Let’s look to it on the 
Constitution. Pee: : 

Professor Tripz. As far as the Constitution is concerned, I think 
Congress has the power. 

Mr. Voixmer. At any time? ; 

Professor Trize. Even after the 7-year period lapses, the amend- 
ment is still alive. : 

Mr. Vorxser. Which means for any length of time, Congress could 
open it up? 

oes Tring. I think it is very unlikely Congress would do that, 
but I think it has the power to do that. 

Mr. Votxmenr. That is what I am getting at. -_ 

The second thing I would like to ask you is on rescission. Do you 
believe that Congress has the power to authorize rescission? Right 
now, we have no statutory constitutional authority, nothing on the 
books, to say the States have a right to rescind. 

I won’t go into your opinion as to whether or not they have that. 
But let’s assume that Congress would yield the power to rescind either 
through constitutional amendment or through statute. Do you believe 
that Congress has the power to do that, to validate any rescission that 
occurred prior to that action? ; 

Professor Trier. As long as the rescission had not already been 
subsumed in a validly accepted amendment. I don’t think Congress 
could today say that the Ohio and New Jersey attempts to rescind the 
14th amendment shall be retroactively valid, and the 14th amendment 
shall be wiped off the Constitution. 

I do think, however, that Congress could today determine in count- 
ing the ratifying States that the rescissions of States that have sought 
to go back on their initial ratification of the ERA are valid, and that 
those States shall not be counted. I think that is within Congress 
power, 

Mr. Vorx«rer. We have that power if we are the Congress that has 
to mele the determination whether three-fourths of the States have 
ratifie 

Professor Tripr. That is right. Otherwise it is merely advice to the 
Congress that makes that determination, 

Mr. Vorxmer. Fine. So then, I assume your answer would be yes 
when I ask the next question—whether Congress has the power to 
provide fer rescission statutorily ? 

Professor Tre. I think it has that power. The question is what is 
the effect of the statute? If the subsequent Congress chose—— 

Mr. Vo_KmeEnr. To ignore it. 

Professor Tris [continuing]. To ignore it and say that it is up to 
that Congress to decide whether there have been three-fourths of the 
States ratifying, then that Congress, I think, has the power. 

Mr. Vorkmenr. I think you have answered my questions, Thank you 
very much. 

Mr. Enwarps. We welcome the arrival of the gentlewoman from 
Massachusetts, Mrs. Heckler. . 

Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. 
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You make some very convincing and very aes statements, but I 
would like to question your use of the baseball analogy. I think the 
situation we are in now is not one where the game is tied, but we are 
going to play extra innings, We are in the eighth inning, and we are 
behind, you and I are supporting the ERA, What we want to do be- 
fore the end of the game is to decide if we are going to play 12 innings 
instead of just 9. . 

It would seem to me that we would be in a much stronger position 
if we would say, “We think we can win in the ninth inning,” than to 
say while we are behind that we need three more innings because we are 
not very confident about winning. 

Do you believe that to be a much closer analogy to the baseball game 
than: 

Professor Tripr. On the question of strategy, the question of 
whether it is a wise thing to do, that may be a fine analogy. But even 
on that level, I think there is a further complication. : 

If one were trying to have it both ways—that is, if one were trying 
to say we want to extend the time,-but only we get up to bat, with no 
opportunity for the other side—then, I think one would be in a very 
weak position logically, constitutionally, ethically. 

But that is not my view. My view is that we should all agree whether 
or not the 7-year period was long enough. I can understand the views 
of those who say that is counterproductive, let’s start all over again. 

The only subject of my testimony is whether it is constitutional for 
Congress—not in a lopsided way, but in a way that leaves the issue 
open both ways—constitutional for Congress to say more time should 
be given. And on that issue, it seems to me that, all of the analogies to 
games aside, the real question before the committee is resolved in 
terms of the fundamental proposition that one Congress should not be 
able to bind its successor. 

Mr, McCrory. I questioned your other position about one Congress 
not being able to bind a subsequent Congress. If we would extend the 
time in this Congress and in the meantime some State legislatures 
would rescind, then we would have a further opportunity in some later 
Congress to decide the validity of rescissions or ratifications. It seems 
to me that that would leave a vague area with respect to the subject 
of constitutional ratification of amendments which would be com- 
pletely untenable. 

Professor Trier. Think about how much more vague and chaotic it 
would be if it were possible, by adding up State votes over a period of 
a century, let’s say, to generate what looks Jike a three-fourths vote 
without any opportunity for Congress to decide, at the time the 38th 
State finally signs, whether there really is a contemporaneous 
consensus—— 

Mr. McCrory. Actually, we decide at the time we submit the article 
for ratification whether to place the time limitation in the body of the 
amendment that we are proposing. 

Let me ask this further question. I assume that the joint resolution 
before us which provides for the extension of time to a total of 14 
years could also be fixed at 5 years? 

Professor Tris. I think that is right. 

Mr. McCrory. By voting this out, we run the risk of getting a new 
oe ee on the floor of the House. Many of us may not want this 
at the time. : 
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Professor Tris. But I think the Constitution creates that risk. I 
really don’t see how one can avoid it. ; Oh: Net 

Mr. McCrory. It creates it if it is initiated, but if it is not initiated, 
it doesn’t arise. ; a ee 

My objection to the procedure is the strategy of it. I think it is 
about the poorest strategy I have ever heard by proponents of a 
measure. . mee 

With respect to the subject of rescission, if we would inelude in this 
proposal a right of the States to rescind, would that affect the subject 
of rescissions generally? Do you think that subsequent constitutional 
proposals would be subject to rescission because we had authorized 
rescission in this one proposal ? ; : 

Professor Tripr. I think it might have a psychological effect. I think 
it would probably be unwise to include language about rescission, 
partly because it could leap over into other areas without much intent 
thet it do that. But one might say this was unique, that it was in this 
very limited context that Congress had decided that 7 years wasn’t 
long enough. . 

Mr. McCrory. Contrariwise, if we provided there could be no rescis- 
sion aud then we lost on the issue. wouldn't we have a further adverse 
reaction if we were supporting ERA ? 

Professor Terme. T guess, as a matter of political calculation, you are 
more an expert on thet than Iam. I don’t know. 

Mr. McCrory. Thank you very much, Mr. Tribe. 

Mr, Epwarps. The gentleman from California. 

Mr. Brinoxsex. Professor, would yon be kind enough to go over 
once again how we provide for rescission ? 

Professor True. I think the operative provision about rescission is 
up to the Congress that has before it what appear to be three-fourths 
of the States. And anything else that is done, I suggested, is merely 
advisory. When the Congress ultimately asks itself the question “have 
three-fourths of the States ratified this amendment ?”, it seems to me 
that at that point, Congress looks at the various votes taken in each 
State and necessarily asks itself which of those votes count. If this 
Congress were to pass a statute—and I am assuming now it isa statute 
signed by the President—in effect specifying in a purportedly bind- 
ing way how rescission will -be treated. I think that statute world have 
no effect, It would be an attempt to codify article V where the Con- 
stitution gives Congress no power to do that in a binding, permanent 
way. 

Mr. Britenson. Ts it a constitutional question which we have at- 
tempted to resolve by statute? 

Professor Trip. I think it has to be approached in an ad hoe, case- 
by-case way. That is what was contemplated by the framers when 
nothing was specified in article V about how one would determine what 
to count as‘a ratification. : 

Mr. Brteenson. But we could, of course. do it. by constitutional 
amendment? 

Professor Trier. Certainly. It would be possible to amend article V. 

Mr. Voriwer. And if we amend article V to provide for rescission— 
I am not answering the policy question here, just the constitutional 
question—would that be binding on following amendments proposed 
by Congress? 
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Professor Tripn. Because it would be an amendment, which cuuld 
be approved only by three-fourths of the States. 

Mr. Vorxmer. And once that was in the Constitution—— 

Professor Tre. That would bind everyone. 

Mr. Vo.kater. And that is the only way that any subsequent Con- 
gress could be bound, whether the issue is either the length of years 
for ratification or rescission. : 

Professor Trine. I think that is exactly right. 

Mr. Vorkmer. Thank you. I yield back. | ; 

Mr. Eowaros. Professor Tribe, your testimony is—— 

Mr. Beitenson. Mr. Chairman—— 

Mr. Evwanps. [ am sorry, you still have time. . 

Mr. BetLenson. To be sure I understand you, we could not provide, 
in your opinion, for rescission by amending this particular resolution 
that is before us? ; : 

Professor Tr1sE. Provide in a binding way, that is correct. In judg- 
ing that there ought to be an extension, you would be making the judg- 
ment that States should be allowed to treat their former ratifications 
as stale. That judgment would be given great weight, I assume, by 
the Congress that ultimately decided whether three-fourths ratifica- 
tion had been achieved. : 

But I agree with Mr. Volkmer’s suggestion that only by constitu- 
tional amendment can one truly bind the future: unless we keep 
clearly in mind that distinction between a constitutional amendment 
and a bill or resolution, we have really lost our way. 

Mr. Bertnwsow. The wey you feel about it is if we followed that, we 

would get ourselves in all kinds of mischief because we would be 
totally unsure as to 7 years how many States have ratified, how many 
hae rescinded, and what their rights as to either ratify or rescind 
are : 
Professor Tribe. I guess I think that mischief was written by the 
framers into article V of the Constitution; they assumed that it would 
be better to have some degree of uncertainty than to give Congress, by 
mere resolution rather than amendment, the power to fix the state 
of things so that future Congresses couldn’t change it. It seems to me 
that is the only alternative. It is either some degree of uncertainty or a 
rather extraordinary power by mere resolution irrevocably to bind 
the future. 

Mr. Berenson. This all boils down for us as Members of Congress, 
therefore, to the fact that we vote for this resolution if we are for 
ERA, against it if we are against ? 

Professor Trier. I don’t see it that way. I think, initially, you decide 
whether you have the constitutional power. And I think it is possible 
to disagree with me and say, “We don’t have the power even though 
we might like to.” : 

Having decided you have the power, if that is your judgment, then 
I think there is a second question somewhat separate from the merits 
of the equal rights amendment. You face the question whether on 
balance it makes sense for the Nation to have more time to address 
this issue, and J assume to address it in both directions. One could be 
for the equal rights amendment principle, as I think Mr. McClory was, 
and still answer that question in the negative. One could say, “No, it 
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is not a good idea to simply extend it into Jater years; we ought to 
turn things back to Ground zero, propose a new amendment.” Or con- 
versely, it seems to me one could be against the amendment and be- 
lieve that killing it on a technicality, giving binding force to the 7-year 
language of the preamble, would be the wrong way to do it, the right 
way to do it would be to persuade people there should never be three- 
fourths of the States in favor of it. ‘ : ' 

So I think it is a separate issue from whether one is for or against 
the ERA. 

Mr. Britenson. May I have the floor for another minute? 

Mr. Epwaros. Yes. - : 

Mr. Berienson. It is your opinion that we can, by majority vote, 
extend the time for ratification ; is that correct ? 

Professor Trt. That is correct. 

Mr. Britenson. Mr, Chairman, I only would like to suggest if these 
gentlemen are correct about our power to extend, especially about the 
majority vote, I suspect the exercise we are involved in now would 
probably only be a one-time affair. When one thinks about the prece- 
dent it might set, I suspect from now on we would be forced to in- 
clude in every proposed constitutional amendment—in the amendment 
language itself—the time limit. 

And I suspect that we wouldn’t have to face this question again, 
in terms of the powers of Congress under a nonamendment resolu- 
tion. Instead, I suspect that from now on, in order to get the necessary 
votes in the Congress for an amendment, people in advance are going 
to have to decide upon some time, some fair determinator of a reason- 
able time limit in order to get the constitutional amendment sent to 
the states in the first instance. 

I don’t know how that cuts in terms of our exercise in this particu- 
lar matter, but I suspect very strongly we wouldn’t be faced with the 
situation again. 

Mr. Evwanns. I agree with the gentleman. 

Mr. Burier. May I address the point I was raising? I had a dif- 
ferent view of what the witness wassaying. - 

Mr. Epwarps. Yes. 

Mr. Butter. In terms of the majority resolution, are you saying 
that this Congress cannot say at this point what is the effect of the 
rescission in the three States that have rescinded ? 

Professor Trine. I think this Congress cannot say that in a way 
that is irrevocable and binding. That is my judgment. I think when 
Congress—— 

Mr. Burter. One moment. Excuse me, What do we mean by “Irrev- 
ocable and binding”? 

Professor Trimr. OK. 

Mr. Butter. Congress can say during the 7-year extension, those 
States which have earlier ratified and rescinded must ratify again 
within that period. Did you say that? 

Professor Tripr. If you say it, then that is a resolution bearing on 
the mode of ratification. Such a resolution is perfectly valid, but it 
can be withdrawn by Congress, 

Mr. Butter. Can a later Congress require that any State that rati- 
fied and rescinded would be deemed, in spite of what the 95th Congress 
would say, to have ratified? Is that what you are saying? 
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Professor Tre, That’s right. And I already said I think that that 
does create a degree of uncertainty. But I am absolutely certain that 
the only alternative to that uncertainty is to do something that the 
Constitution doesn’t contemplate. I don’t find that a happy prospect, 
Mr. Butler. I share your concern about it. 

But it seems to me that we have to ask ourselves: What is the al- 
ternative? The alternative is to allow one Congress by a mere resolu- 
tion, to make judgments that a later Congress cannot change even 
though article V entrusts that later Congress with the task of de- 
ciding whether three-fourth of the States have ratified. In that case, 
we would be allowing the Congress, whether it is this one or the 92d 
Congress, to amend article V—to amend the amending process—in 
some ways the most fundamental amendment one could imagine, with- 
out going through the amendment process, proposing it to the States 
and getting three-fourth ratification. If someone could propose a way 
of eliminating uncertainty without violating the ainderlying prin- 
ciples of article V, I would be delighted to hear about it, 

Mr. Butter. Suppose we were to begin again and, in the process, 
we said that for purposes of the ratification contemplated by this 
resolution, those States which have previously ratified will be deemed 
to have ratified this resolution ? 

Professor Tripe, Let me make sure I understand that. This resolu- 
tion would say States that have already ratified need not voto again? 

Mr. Butter. That is right. 

Professor Trisr. Well, that is what is meant by a time extension. 

Mr. Borzer. No; an original resolution, starting all over again, re- 
quiring two-thirds vote in the Congress, then submitting identical 
language to the States, 

- Professor Trrse. But saying that States that previously ratified need 
not ratify this new amendment ? 

Mr. Butter. Right. 

Professor Trisr. That would surely violate article V. 

Mr. Butter, Right. 

Professor Trine. It seems to me that——— 

Mr. Burt er. I had that impression, but I am searching for a way 
out of the dilemma which you have created with which I do not 
agree, I am having trouble getting out of it. 

Professor Tre. If I created it, you could get out of it simply by 
disregarding it. But I am afraid it is not of my making. 

Mr, Epwarps. But your testimony, Mr. Tribe, stil] is that the ma- 
jority of the House and Senate can extend the time by 7 years or what- 
ever period of time they decide? 

Professor Trrse. That is right. 

Mr. Epwarps. But then, as for rescission, you are saying that when 
- 88 States have ratified the constitutional amendment and it comes to 
Congress to make the final determination as to whether or not it is a 
valid ratification by all of those states, that Congress certainly should 
look at the three states that rescinded and say, “Perhaps we are going 
to give those cancellations some credence because we really don’t have 
three-fourths of the States now,” is that also correct ? 

Professor Trrpe. That would be within Congress power. 

Mr. Epwarps. Maybe if it were only two or three States, the Con- 
gress could say, “Go ahead.” But if it were 25 or 30 States, then it 
would be entirely different ? 
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Professor Trine. I think that is right. And when Congress consid- 
ered the 14th amendment, which surely is as basic an amendment as 
we have had since the first, there were profoundly difficult problems 
about attempted changes in the votes of some States thet had been 
reconstructed by Congress, and of other States that had not been. Any 
attempt to have a rule in advance as to how that matter would be 
-settled couldn't. possibly have bound that Congress and couldn’t have 
been effective. The Court in Coleman v. Miller referred to Congress 
action in making the ad hoc judgment of which States to count and 
not count as a proper exercise of power under article V of the 
Constitution. - : 

Mr. Epwarps. Mr. Volkmer. 

Mr. Vorxauer. Mr. Chairman, I would like to follow up your 
thought just a little bit and the thought of one Congress binding 
another. : 

Sometimes, it is easier for me to work with hypotheticals. Let’s 
assume that between now and about June of 1978, three more States 
ratified. We get 38. And then this Congress at that time would have 
to make that. determination which you speak of. Is that correct? 

Professor Tring. That’s right, whether there really were 38 or only 


Mr. Vorxwen. By resolution that the constitutional amendment had 
been ratified, is thal correct? 

Professor Trine. That’s correct. 

Mr. Voraxer. Let’s assume this Congress, the 95th Congress in 
October of next year said. “Yes, 38 States,” and ignored the 3 that 
had rescinded. For whatever reason, both Houses of Congress, in 
October of 1978, could pass a resolution to the effect that 38 States, 
Uiree-fourt hs; ratified the equal rights amendment. Is that a final 
act ¢ 

Professor Trinr. Do you posit another congressional act in between ? 
Yuu said three ratified, and after the three——. 

Mr. Vorxater. Thirty-eight. About three-fourths. 

oe Trine. And the next act by Congress certified they are 
valid? 

Mr. Vorxwsrer. Right. 

Professor Trinz. 'That is the only kind of final act Congress can 
take: adding the amendment to the Constitution. 

Mr. Vorxmrr. That, becomes a final act. 

Professor Tripr. That’s right. ~ 

Mr. Vorxser. What if Congress in October of next year, assum- 
ing the same facts, Congress said, “No, we have 8 States in our opinion 
thet have recended the ratification, therefore, there is only 35.” 

: eee Trine. That is the year after it had become an amendment. 
rig 

Mr. Votumer. No. no. 

Professor Tring. Sorry. 

Mr. Votx«rr. You said that is a final act? : 

i ee Trier. Making something an amendment to the Constitu- 
ion - 
Mr. Vorxmer. Right. That is a certification. 

Professor Treg. That’s right. 
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Mr. Votumer. You are saying that is final? 

Professor Trips. That’s right. , : 

And now I understand your second question: What if they said 
“No; this is not yet 38 States.” 

Mr. Voter. Right. 

Now, wait a minute. Let’s take the same set of facts: Congress in 
Credits were given those rescissions. And therefore, there had not been 
three-fourths of the States. Three more were needed. . 
October, instead of finding 38 States, finds 3 States had rescinded. 

Then, we come to January of 1979, and we have a brand new Con- 
gress. And during that brand new Congress, we have another certifi- 
oe resolution introduced. And that Congress then holds that 38 

a 

Professor Trips. Ratified? It sounds like a terribly unwise thing for 
that Congress to do, but I think they have that power. : 

It seems to me, despite my adversion to arguments that.cut only one 
way, what you are finding is a good example of one that does: Mak- 
ing something part of the Constitution is necessarily a final act, while 
deciding that, in one’s own judgment, there haven’t been the neces- 
sary number of ratifications, can’t be final so long as article V tells 
. Congress it is up to each Congress to deride whether there have been 
the needed number. 

Mr. Vorxmer. And so long as we can extend the time for ratification, 
then other States could continually come in. 

Professor Trine. I think that’s right. 

Can I just suggest—— 

Mr. Votxater, Go ahead. 

Professor Tries [continuing]. In deciding how to give meaningful 
content to something like article V of the Constitution, I think it is a 
mistake, although at times a very helpful exercise, a mistake to regard 
all of the most horrible possibilities as lying in the center of the dis- 
cussion. That is, it may-well-be-the case, under any interpretation, that 
any provision of the Constitution can, in some imaginable circum- 
stances, lead to some rather unfortunate consequences. 

What we have to decide is which view of it makes most sense in light 
of the language, the structure, the intention of the framers. 

What you are doing, I think is suggesting that the view I am tak- 
ing—the view I think implicit in article V—could lead in some 
extreme cases to a degree of uncertainty and, indeed, a degree of as- 
svmetry, where something becomes final if they vote yes, but not if 
they vote no. En 

I think that is right. But I think to make that decisive would be to 
ignore that any interpretation leads to certain anomalies, so we have 
got to do the best we can. 

Mr. Vo_kxmer. We run into that in the ratification process itself. 
Many State legislative bodies have, you know refused to vote for it 
and refused to provide a constitutional majority of that State for it. 
And that is not necessarily_rejection. 

And the next State comes along and actually passes the resolution, 
ratifving, that is final as far as I am concerned, right? 

Professor Trisr. As far as you are concerned. 

Mr. Vouxser. And it is a case of, if the vote is no, it is not the final 
decision ; but, if the vote is yes, it is. 
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Professor Trrse. Except it remains the question, if that State sub- 
sequently attempted to rescind, whether the rescission would be given 
effect. I continue to think that it is up to the Congress to make a 
decision as to how many States have ratified. 

Mr. Votkmer. Have you an opinion now? 

Professor Tree. On what? The question of whether rescission are 
necessarily-— 

Mr. Votxmer. Whether rescissions are necessarily valid. 

Professor Tree. No; I don’t think they are necessarily valid. 

Mr. Vo_kmer. It depends on the Congress. 

Professor Trise. Depends on the Congress. 

Mr. Votxmer. At the time. 

Professor Trier. At the time, right. 

Mr. Epwaros. Ms. Holtzman. 

Ms. Hourzman. Thank you, Mr. Chairman. I want to compliment 
the witness on his testimony. 

I would like to refer to a point I believe Mr. McClory made that, 
somehow the extension of time raises a problem of rescission. In fact, 
the problem of rescission is raised right now, is that correct? 

Professor Trise. That’s right. The problem is implicit in the cur- 
rent situation, It is not raised by the extension alone. 

Ms. Horrzxtan. So whether or not the period of time is extended, 
Congress still has to deal with the validity of rescissions? 

Professor Tring. I think that is a helpful reminder. 

Ms. Hotrzman. Second, with respect to the 14th amendment, as a 
historical matter, it is my understanding that there were two rescis- 
sions; that the Congress ignored those rescissions and nonctheless 
added the 14th amendment to the Constitution. 

Professor Treg. That’s correct, Ohio and New Jersey. 

Ms. Horrzman. So rescissions are not necessarily binding. And in 
fact, the one precedent in this area suggests they are not. 

Professor Tre. Congress treated them as not binding. And the 
court stated it had no independent power to resolve that issue. 

Ms. Hotrzman. And just in terms of conservation of congressional 
effort, you would say, would you not, that it would be premature and 
unwise for the Congress to make a decision at this point as to the im- 
pact or the validity of the rescissions that have already taken place, 
but to determine this matter when the final day arrives, whether that 
date is March 1979, or an extended period of time? 

Professor TriBe. Tagree with that. 

Mr. Epwarps. Mrs. Heckler. 

Mrs. Hecxrrr. No questions at this time. 

Mr. Enwarps. Counsel. 

Ms. LeRoy. Thank you, Mr. Chairman. I just have a couple of 
questions. 

One of them was raised by something that Mr. Harmon said earlier. 
And that goes to the limits of the political question doctrine. He 
seemed to say that, even if Congress were to act in an unconstitutional 
manner with respect to this whole extension question, the courts would 
not get involved. Is that your understanding of the limits of the 
political question doctrine? : 

Professor Tre. No; I think that goes a bit further than I would 
go. I am not sure whether that is Mr. Harmon’s view. 
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There is a division in views about how much of the amendment 
process is irrevocably committed to the political branches, It is clear 
that, in Coleman v. Miller, the leading case on the subject, decided in 
1937, the two different major opinions, one by Chief Justice Hughes 
and one by Justice Black, took rather different views of this issue. 

In the opinion of Chief Justice Hughes, it was entirely up to Con- 
gress to decide whether a reasonable time had elapsed. In the opinion 
of Justice Black, it was up to Congress to resolve the entire process. 

I think the opinion of the Chief Justice in that case was more per- 
suasive. If, for example, Congress were to attempt in the process of 
incorporating an amendment to the Constitution to change some of 
its words, I think that would clearly be unconstitutional. And the 
courts would be able to say so. Likewise, if Congress attempted to 
disregard a time limit built into the amendment itself, that would be 
beyond Congress’ power, and the courts would have the power to 
say so. 

I think the soundest reading of the precedents is to say that, on 
those discretionary matters that involve a judgment, in the context 
of all the facts, about whether a reasonable time had elapsed, there 
are no measurable judicial criteria; therefore it is proper and correct 
for Congress to make the best judgment it can under all the 
circumstances, 

When Congress does that, it is not violating the Constitution in a 
special preserve beyond judicial reach. It is simply exercising responsi- 
bility that the Constitution leaves to it. That’s why it is a political 
question, And that’s why it is not in the courts. 

Ms. LeRoy. My last question is whether you think Congress could 
change the mode of ratification in the same manner that this extension 
has been proposed at some point during the process? 

Professor Trix. In other words, could Congress provide for exam- 
pe that there shall be conventions in the remaining States rather than 
rea action ¢ 

. LeRoy. Yes. 

Professor Trise, I think it has that power. 

Mr. LeRoy. By exactly the same argument you have made. 

Professor Trise. That’s right. 

Mr. Epwarps. Counsel. 

Mr. Starex. Thank you, Mr. Chairman. 

I only have one question, Professor, That is with respect to your 
differentiation between the including of time limitation in the body of 
the amendment and in the resolving clause, you mentioned that the 
body of this proposed amendment contains a detail, but in the body 
regarding 2 years—— ; 

Professor Tree, That’s right. 

Mr. Starex [continuing]. Before the effective date. 

I wonder if you looked into the legislative history of why that pro- 
vision was included in the body of the amendment? 

Professor Trrez. I haven’t found anything decisive. I found occa- 
sional references that led me to believe it was included because of a 
conviction that the 27th amendment would work so basic a change in 
our law that the Nation would need time to adjust to it. 

Likewise, I have seen some references of that kind in the proposal of 
the 20th amendment, which is the only amendment containing a, precise 
section whose language specifies an efféctive date. In that case, it was 
to be the first Ov-nber 15 after ratification. 


, 
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I think in every other instance, there has been no explicit language 
addressing the question of effective date. 

But I think it is important in this case that Congress treated differ- 
ently the 7-year language, which was in the preamble that brought the 
amendment before the States, and the 2-year language, which was in 
the body itself. I think that, to give any significance to that difference 
in treatment, one would have to recognize that the 7-year language 
was not binding whereas the 2-year language was. 

Mr. Sues But you couldn’t find any specific reason why that was 
in there 

Professor Trigg. I didn’t find it, but I am not now telling you that 
it doesn’t exist. 

Mr. Srarex. I haven't found it either. 

Professor Tree. I think a more complete search might turn up some- 
thing on the 2-year provision. : 

Mr. Srarxx. In looking at it myself, the only thing I could find was 
there was a major concern, of course, about military service. And I 
think it may be included—don’t hold me to it, but in my reading, it 
may have been included—because several of the people who considered 
the amendment were worried about the draft Jaw. And they figured 
that in 9, 7, or 8 years, depending on how long it took to ratify the 
amendment, the draft law would be gone with the addition. 

Professor Tre. That is possible, but I think it is probably more 
accidental than anything else that that particular concern would have 
surfaced. I would be reluctant, in the absence of some positive evidence, 
to conclude that it was really anything other than a general sense, per- 
haps illustrated by some details of this kind, that the change was too 
basic to make overnight, and that we really wanted to be sure that, 
once it was in place, the Nation would have time to deal with it and 
adjust to it. 

Mr. Starex. Thank you very much. 

Mr. Fowarps. Mrs. Heckler. 

Mrs. Hecnrer. Yes. 

On that letter point, I do recall! Congresswoman Martha Griffiths 
that, who was the chief sponsor of this amendment at the time that it 
became a viable option of the Congress in 1972 and had been chief 
sponsor for some years, I believe, made it quite clear in her testimony 
that the purpose of the 2 years was in order to allow Government to 
have time to integrate all the conflicting statutes which were so exten- 
sive and comprehensive across the country and to allow for the orderly 
transition from the current status to the law as it would be affected 
by the amendment. 

But for you, Professor, since I did not hear all of your testimony, I 
would like to know if this is an accurate and ee d summary which 
would be that you hold that the Congress can extend the time for the - 
ratification of this amendment by majority vote as the bill before the 
committee proposes; 

That the issue of rescission is presently one clouded in uncertainty 
because ultimately the final judgment on rescission will be made after 
38 States ratify. 

And in that case, when there are 38 ratifications, then the Congress 
sitting at that time will be able to decide the question of rescission and 
the validity of rescission in the States which have taken that action. 
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And that, therefore, the only political ramification of this particular 
bill, the bill before us today, would be the possibility that the number 
of rescissions could increase, 

The uncertainty exists we are talking now about a quantum of un- 
certainty which could be increased, is that correct # 

Professor Tripe. I wish I had said it that briefly and thar cl arly. 
That is absolutely correct. , 

Mrs, Hecxrrr, Thank you. 

Mr. Votxxer. Would the gentlewoman yield for one question } 

Mrs. Heckier. Yes. 

Mr. Votxmer. But the effect of rescissions would be a policy decision 
for the Congress? 

Professor Trig. That is correct. 

Mr. Vorxmenr. That is a policy decision. 

Professor Trrez. I think it is also true that those who have constitu- 
tional doubts about the validity of any rescission should be assured 
that nothing this Congress now does bears on those doubts. Those 
cloubts remain, 

And it might in fact be convincingly arpued someday that there is 
no power to rescind. That issues is not really before us now. 

Mr. Epwarps, Professor Tribe, we thank you very much for your 
excellent testimony. 

The next hearing day on this subject will be Friday at 9:30 a.m. 

| Whereupon, at 4 p.m., the meeting adjourned. | 


EQUAL RIGHTS AMENDMENT EXTENSION 


FRIDAY, NOVEMBER 4, 1977 


U.S. House or RepresENTATIVES, 
SuscomMitree on Crvm. AND ConsTrIruTIONAL RigHTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The hearing was convened at 9:40 a.m., in room 2141, Rayburn 
House Office Building, Hon. Don Edwards (chairman of the subcom- 
mittee) presiding. - , 

Present: Representatives Edwards, Seiberling, Drinan, Beilenson, 
and Wiggins. 

Also present: Thomas P. Breen, counsel; Catherine LeRoy and 
Janice Cooper, assistant counsel; and Roscoe B. Starek III, associate 
counsel, 

Mr. Epwarps. The subcommittee will come to order. 

I recognize the gentleman from Massachusetts. 

Mr. Drinan, Thank you, Mr. Chairman. 

Mr. Chairman, I move that the Subcommittee on Civil and Con- 
stitutional Rights of the House Committee on the Judiciary permit 
coverage of this hearing, in whole or in part, by television broadcast, 
radio broadcast, and still photography, or by any of such methods of 
coverage pursuant to committee rule V. ; 

Mr. Epwarps. Without objection, the resolution is agreed to. 

This morning we continue our hearings on the proposal to extend 
the ratification period for the equal rights amendment. We are fortu- 
nate today to have two distinguished scholars with whom the members 
of the subcommittee are well acquainted and for whom we have great 

“admiration. And, incidentally, they have quite different views on this 
question. So I think that we can look forward to a very interesting 
and enlightening morning. 

Our first witness is Thomas I. Emerson, lines professor of law emeri- 
tus, at Yale. Professor Emerson, we welcome, and you may proceed 
with your statement. 


‘TESTIMONY OF THOMAS I. EMERSON, LINES PROFESSOR OF LAW 
EMERITUS, YALE LAW SCHOOL 


Professor Emerson. Thank you, members of the committee, I will 

not read my statement which I asked to be included in the record. 
Mr. Epwarps. Without objection, it will be included in the record. 
[The prepared statement of Prof. Emerson follows:]} 
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STATEMENT oF THomas I, Emerson, LINES PRoressor oF 
Law Emesitus, YALE Law ScHoon 


The Equal Rights Amendment was proposed as the Twenty-seventh Amend- 
ment by a vote of 354 to 24 in the House of Representatives on October 12, 1971, 
and by a vote of 84 to 8 in the Senate on March 22, 1972. The Joint Resolution 
which embodied the proposed amendment stated: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled (two-thirds of each House concurring there- 
in), That the following article is proposed as an amendment to the Constitution 
of the United States, which shall-be valid to all intents and purposes as part of 
the Constitution when ratified by the legislatures of three-fourths of the 
several States within seven years from the date of its submission by the 
Congress.” : 

Up to the present date the Equal Rights Amendment has been ratified by 35 
States, out of the 88 necessary. The seven-year period of limitation for action 
by the States expires on March 22, 1979. The question is whether Congress has 
power under the Constitution to extend the period for ratification and, if so, 
whether it may do so by majority vote. 

Article V of the United States Constitution, which sets forth the method for 
amending the Constitution, provides: : 

“The Congress, whenever two thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or. on the Application of the 
Legislatures of two thirds of the several States, shall call a Convention for pro- 
posing Amendments, which, in either case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of 
three-fourths of the several States, or by Conventions in three fourths thereof, as 
one or the other Mode of Ratification may be proposed by the Congress.” 

It is my conclusion that Congress has the power under Article V to fix a period 
during which a Constituttonal amendment must be ratified, so tong as the period 
is a reasonable one, and that such power includes the authority to extend a period 
originally deiermiued. It is aiso my conclusion that such action by Congress doer 
not require a super-majority of two-thirds but may be done by majority vote. 


Background 

In approaching these issues.certain background facts should be taken into 
account. In the first place it is clear that Article V gives Congress full and ex- 
tensive powers over the amending process. In Dillon y. Gloss, 256 U.S. 368 
(1921), speaking about this very issue of the power of Congress to fix a time 
limit for ratification, the Supreme Court said: “That the Constitution contains 
no express provisfon on the subject {s not in itself controiling; for with the 
Constitution, as with a statute or other written instrument, what is reasonably 
implied is as much a part of ft as what Is expressed. An examination of Article 
V discloses that it is intended to invest Congress with a wide range of power 
in proposing amendments.” (p. 373) And In Coleman v. Miller, 807 U.S. 483 (1989), 
the Court, again dealing with the same question, declared: “. . . Congress in 
controlling the promulgation of the adoption of a constitutional amendment has 
the final determination of the question whether by lapse of time its proposal of 
the amedment has lost its vitality prior to the required ratification.” (p. 456). 

Until the proposal of the Eighteenth Amendment {n 1917 no time limits were 
imposed upon ratification by the States. That Amendment for the first time in- 
cluded such a limitation. Although the proponents of the imitation initially 
talked in terms of ten to twenty years (see 55 Cong. Rec. 5556-9) a limit of 
seven years was eventually adopted. 

In 1921, in Dillon v. Gloss (supra), the authority of Congress to inciude a time 
limitation was upheld by the Supreme Court. Thereafter virtually all proposed 
amendments embodied 2 seven-year limitation. initially as part of the substantive 
provisions and, beginning with the Twenty-third Amendment, as part of the re- 
solving clause. 

The Equal Rights Amendment, as originally introduced In 1923 and as pre- 
sented in subsequent years, contained no time limitations. It was not until 1970 
that a tlme limitation was proposed (see 116 Cong. Rec. 86864), and it was In- 
cluded fn the resolution as passed by the House in 1971 (117 Cong. Rec. 35815). 
The seven-year limitation was accepted by proponents of the resolution on the 
ground that it was “customary” (see 117 Cong. Rec. 35814-5; Sen. Rept. No. 
92-689, 924 Cong., 2d Sess. p. 20.). There was no debate or discussion as to 
whether or not seven years was an appropriate period for this Amendment. 
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We start with the proposition, then, that Congress has plenary power over the 
amending process ane that it ia not hitherto given full consideration to the ques- 
tion whether seven years is a proper time for the ratification process to be com- 


pleted in this. case, 
THE POWER OF CONGRESS TO EXTEND THE SXVEN-YEAR PERIOD 


Article V contains no express provision dealing with the time in which a pro- 

sed Constitutional amendment must be ratified. Nevertheless, as already noted, 
the Supreme Court held in Dillon v. Gloss that the power of Congress to impose 
a limitation would be implied. That case involved a challenge to the Eighteenth 
Amendment on the ground that the Hime limitation provided, included for the first 
time in that Amendment, rendered the Amendment invalid. The Supreme Court, 
in a unanimous opinion, ruled that Article V must be construed as contemplating 
that ratification would take place within a “reasonable time,” and that Congress 
had power to fix a limitation period in advance. The Court sald: “Of the power 
of Congress, keeping within reasonable Mmits, to fix a period for the ratification 
we entertain no doubt. As a rule the Constitution speaks in general terms, leay- 
ing Congress to deal with subsidiary matters of detail as the public interests and 
changing conditions may require; and Article V is no exception to the rule. 
Whether a definite period for ratification shal) be fixed so that all may know 
what it is and speculation on what is a reasonable time may be nvolded, fs, in our 
opinion, a matter of detail which Congress may determine as an incident of its 
power to designate the mode of ratification.” (256 U.S. at 375-8). 

Coleman v. Miller, also noted above, reaffirmed and extended the Dillon de- 
cision, The Coleman case involved ratification of the Child’ Labor Amendment. 
Proposed by Congress in 1924, the Child Labor Amendment did not include any 
time limitation. It was ratified by the Kansas legislature in 1987. The ratification 
was challenged by members of the Kansas legislature, who contended that after 
13 years a reasonabje time had elapsed and the ratification was inoperative. The 
Supreme Court, in an opinion by Chief Justice Hughes, reiterated that Congress 
has the power to determine what was a reasonable timo for ratification and went 
on to hold that the question of what constituted a reasonable time was solely a 
matter for Congress, did not constitute a justiciable issue, and was not subject 
to review by the courts. The Court declared : “In short, the question of a reason- 
able time in many cases would involve, as in this case tt does involve, an ap- 
praisal of a great variety of relevant conditions, political, social and economic, 
which ean hardly be said to be within the appropriate range of evidence re- 
celvable in a court of justice... . The questions they involve are essentially po- 
Htical and not justiciable.” (807 U.S. at 453-4). 

There can be little doubt that, if Congress has power to determine what is a 
reasonable time for ratification, either by fixing it in advance or by deciding it at 
a later date, it also has power to extend a limitation originally fixed by it. The 
extension of time, Hike the original determination, involves an ancillary power, 
incidental to but necessary to its basic power to administer the amending process. 
It fits squarely into the holding of the Dillon case, “a matter of detail that Con- 
pe may determine as an incident of its power to designate the mode of ratifica- 

on.” 

In this connection two further observations should be made. First, the seven- 
year limitation is part of the resolving clause, not a substantive part of the pro- 
posed Amendment itself. Hence it is plainly a matter of procedure, not substance, 


Jecting the Amendment: the timing of ratification could not be a factor in the 
eon taken by any State. Hence there is no issue here of unfairly changing the 


take place. In the case of the Equa! Rights Amendment the seven- 
was’chosen primarily because it was “customary,’” without any serlove ‘attention 
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to whether or not it was appropriate. Congress should, and does, have power to 
revise its original action in the light of subsequent developments. 

There remains only one further issue. The Supreme Court held in Dillon v. 
Gloss that the time period for ratification must be a “reasonable” one. Although 
Coleman v. Miller establishes that the question of “reasonableness” is a matter 
solely for Congress and not for the courts, nevertheless it is the duty of Congress 
to assure itself that any extension of time conforms to the Constitutional re- 
quirement. Without attempting to elaborate, it seems clear that provision for ad- 
ditional time for ratification of the Equal Rights Amendment, at least up to 
another seven years, would be reasonable: ; 

(1) History has demonstrated that a long period of time is necessary for the 
nation to make up its mind with respect to fundamental changes in the status of 
large groups in the population. Thus tr. Women’s Suffrage Amendment was 
under consideration for nearly three quarters of a century. The first convention 
to consider the issue of votes for women took place tn Seneca Falls, New York, 
{n 1848; it was not until 1920 that the Nineteenth Amendment was adopted. 
Even the abolition of slavery, eventually accomplished by the Thirteenth Amend- 
ment, was a subject of national debate for decades. The Equal Rights Amend- 
ment was originally proposed in 1923. Most supporters of women’s rights, how- 
ever, believed at that time the objectives could be accomplished through the 
Fourteenth Amendment. Consequently it was not until 1970 that the merits of 
the Equal Rights Amendment began to achieve serious national attention. The 
seven years which have since lapsed constitute a very brief period for discussion 
of such a major social reform, 

(2) The issues raised by the Equal Rights Amendment have proven to be more 
comprehensive than may have appeared to Congress at first. The extent to which 
the patterns and practices of sex discrimination pervade our society was not 
fully recognized by many people. Thus the number of different areas affected 
and the nature of the adjustments necessary have raised more issues, and the 
need for more discussion, than was originally contemplated. 

(3) More importantly, the meaning and impact of the Equal Rights Amend- 
ment have been subjecl to an unprecedented degree of misunderstanding, mis- 
representation, and distortion. This has resulted in wide-spread confusion con- 
cerning what the Equal Rights Amendment seeks to accomplish and what its 
effect would be. The citizens of the country are only now beginning to sort out 
the truth from the error. More time is needed to complete this process. 

(4) As noted above, Congress did not seriously consider whether seven years 
was an appropriate time for debate within the States over the merits of the 
Equal Rights Amendment. The time limit was adopted because it was “custom- 
ary.” It is now clear that additional time is needed. 

(5) Finally, there can be no doubt that the issues raised by the Equal Rights 
Amendment are still very much alive and current. I think it Is beyond dispute 
that a large majority of the American people support equal legal rights for 
women, Some 35 States, representing over 71 percent of the population of the 
country, have ratified the Equal Rights Amendment. Debate continues in the 
remaining 15 States, representing less than 29 percent of the population. This 
is no time to cut off that debate. 


Is A SUPER-MAJORITY OR _A MAJORITY VOTE NECESSARY ON THE RESOLUTION 
EXTENDING THE TIME FOR RATIFICATION 


In my opinion a resolution extending the time for ratification of the Equal 
Rights Amendment is not subject to the requirement of a two-thirds vote 
but may be passed by an ordinary majority. This follows from a number of 
considerations. 

First, Article V expressly sets forth the circumstances under which a two- 
thirds vote ig required. That is when both Houses “deem it necessary” to 
“propose Amendments”. Other parts of the amending process are not subject 
to the unusual requirements of a two-thirds vote, Thus no such requirement ts 
imposed with respect to the power of Congress, also conferred by Article V, 
to “propose” the “mode of ratification”. The intent seems clear that the final 
decision on the substantlve terras of a proposed amendment needs two-thirds 
of both Houses, but that preliminary and procedural issues ought to be deter- 
mined by the usual majority vote. This is fully consistent with the basic struc- 
ture of the Constitution; those occasions when a super-mafority fs required are - 


fh 
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specifically enumerated, as in a vote to expel a member (Art. I, $5), and all 
other actions are taken by simple majority. 

The time Umitatlon in the resolution proposing the Equal Rights Amendment 
is a procedural matter, dealing with the “mode of ratification”. It is contained 
in the resolving clause, not in the substantive portion of the Ameudment. It 
has not been voted on, one way or another, by the States considering ratification. 
It is in no way part of the final substance of the Amendment, Hence revision of 
that provision is subject only to majority vote. 

Second, the foregoing interpretation of Article V has been consistently fol- 
lowed by Congress since the original adoption of the Constitution. Amendments 
to a proposed constitutional amendment are adopted by majority vote, Statutes 
establishing the prcedural rules for the conduct of the amending process, such 
as 1 U.S.C, §106b, are enacted by majority vote. Most important, the deter- 
mination by Congress that a constitutional amendment has been ratified by 
three-fourths of the States, the culmination of the amending process, is made 
by majority vote. Thus the controversial resolution accepting the Fourteenth 
Amendment as ratified by the requisite number of States was adopted by 
majority votes (Cong. Globe, 40th Cong., 2d Seas., pp. 4266, 4286). These actions 
by Congress have established that revision of the time limitation in the Equal 
Rights Amendment may be accomplished in a similar way, by majority vote. 

Third, confining the requirement of a super-majority vote to the precise action 
specified in the Constitution, conforms with the intentions of the framers ia 
formulating Article V of the Constitution. The basic objective was to make 
certain that an amendment had the support of the large proportion of each 
House before it was submitted to the States for ratification, That objective is 
secured if the final vote on the substance of the amendment is required to muster 
two-thirds of the members of each House. It does not demand that every pre 
liminary or procedural detail of the amending process be required to conform 
to the two-thirds rule. 

THE QUESTION OF RESCISSION _ 


It has been argued that, if Congress extends the period for ratification of the 
Equal Rights Amendment, it should also authorize the States which have 
ratified to rescind their ratification. In my judgment the matter of rescission 
is a separate issue, not relevant to an extension of the seven-year limitation, 
and it is premature for Congress to consider that issue now. 

The Supreme Court has held that the question whether a State can rescind a 
prior ratification is solely a matter for Congress to decide (Coleman v. Miller). 
And Congress has consistently accepted the view, in the case of the Fourteenth, 
Fifteenth and Nineteenth Amendments, that a State may not rescind. I believe 
this position is the correct one. However, it is not necessary to consider its 
justification at this point. 

In the first place, the question of whether further time to debate and act upon 
the Equal Rights Amendment is advisable must be decided on the basis of factors 
entirely independent of the right of a State to rescind. When that discussion fs 
over and Congress comes to determine whether the requisite number of States 
have ratified, the issue of recission will be presented. The matter will be decided 
on the basis of the situation as it then exists. That decision need not, indeed 
cannot, be made at this time. 

Secondly, nothing that Congress can do now will resolve the issue. If a State 
has a constitutional right to rescind Congress cannot deprive it of that right by 
passing a resolution now. If a State does not have the right of rescission, as I 
believe, there is no need for Congress to act. On either theory Congressional 
action at this time in superfluous. 

CONCLUSION 


For the reasons stated, it js my opinion that Congress has power under 
Article V of the Constitution to extend the time for ratification of the Equal 
Rights Amendment, so long as the period designated Is a reasonable one; that 
strong reasons exist for allowing additional time for exposition and discussion 
of the major social reform embodied in the Equal Rights Amendment; and that 
action to extend the period for State consideration does not require a two-thirds 


“vote but may be taken by majority vote, 


Mr. Enwarps. You may proceed. 
Professor Emerson. I will just summarize briefly. 


66 


The first question is the power of Congress to extend the period of 
ratification. My position is that that is clearly implied in the power 
under r-ticle \' of the Constitution to determine the mode of ratifica- 
tion; and although it is not expressly so stated that the mode of ratiti- 
cation includes a period of time and a right to change that period of 


time. 

Actually, I think that position is quite generally accepted. 

There is, however, one qualification which I want to address myself 
to briefly. And that is that the power of Congress to fix a time for 
ratification must under Supreme Court decisions be a reasonable time. 
And therefore, I think the committee must address itself to the ques- 
tion of whether an extension here is reasonable. I submit that it is 
entirely reasonable for a number of reasons. - 

First of all, the equal rights amendment undertakes a fundamental 
change in the status of an important segment of our population. And 
those fundamental changes have historically taken a period of years 
of national debate in omen to be settled. Even the question of slavery, 
which was settled by the 18th amendment, took decades of debate 
and discussion, And questions of women’s rights have taken the same. 

Now, I call the attention of the committee to the fact that although 
the issue of women’s rights has been before the Nation for many years, 
it was on the whole thought that the objectives could be achieved 
through interpretation of the 14th amendment of the Constitution, the 
equal protection clause. It was not until approximately 1970, I would 
say. that. it became apparent that the Supreme Court interpretation of 
the equal protection clause was not adequate to deal with the issue, and 
the equal rights amendment was then pressed as the best means of 
obtaining the objective. So that the equal rights amendment has thus 
in effect been before the country, in terms of actual serious debate, for 
only a pericd of about 7 years. 

Second, in connection with this debate which has taken place, there 
has been an almost unparalleled series of statements and discussions 
that involve misunderstandings, distortions, and misrepresentations. 
In my career as an observer of political affairs, I find it difficult to 
recall any public issue which has been distorted more than the question 
of what the impact of the equal rights amendment would be. We are 
onlv now beginning to catch up with those distortions and misrepre- 
sentations. And I think, therefore, it is entirely reasonable to give the 
country an additional period of time for that purpose. 

Third, the question of reasonable time for this particular amend- 
ment. was not seriously considered when Congress passed the original 
resolution. Representative Griffiths said 7 years was customary, and 
the Senate committee report made a somewhat similar statement. 
There was no real examination of how long this particular issue 
would take. So I think that. it is perfectly appropriate for Congress 
to nndertake that consideration now. 

And finally, the issue certainly remains a live and current issue. 
The public opinion polls continue to show that the American people 
as a whole strongly support the equal rights amendment. Actually, 
the population in the 35 States that have ratified is 71 percent of the 
total population. And States not ratifying have less than 29 percent 
of the population. So this is no time to cut off debate on the issue, - 
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On the second question, on the question of whether a majority vote 
is required or a supermajority of two-thirds is required, my position 
is that only majority vote is required for extension of the time for 
ratification. I base this primarily upon the proposition that a two- 
thirds vote is a very exceptional parliamentary procedure. And the 
Constitution is very careful in delineating those situations in which 
two-thirds vote is required. 

In article V of the Constitution, it says that Con, , “whenever 
two-thirds of both Houses shall deem it necessary,” shall propose a 
constitutional amendment. That language is not applicable to the 
power of Congress to propose the method of ratification or the mode 
of ratification. Because one would not say “whenever Congress deems 
it necessary,” it will consider the mode of ratification. That language 
doesn’t apply to that provision of article V. 

The two-thirds language applies to the proposal of substantive 
constitutional amendments. I think it should be confined to that. The 
mode of ratification, similar questions of procedure, detail, do not 

uire 2 supermajority vote. 

think the historical precedents are definitely in this direction. The 
culmination of the amendment process—namely, a resolution which 
announces that the requisite number of States have ratified and that 
the amendment has become part of the Constitution—is adopted by 
majority vote. At least, it was done so in the case of the 14th amend- 
ment, which I think is the only one in which the issue clearly arose. 

I would also suggest this to the committee: If, for instance, the 
-committee decided that a State such as Illinois which requires a three- 
fifths vote for ratification, were applying a three-fifths vote in appro- 
priately and that ali State legislatures should ratify or not ratify by 
majority vote, if that were the situation the Congress wanted to legis- 
late on, then it seems to me clear that legislation relating to a mode of 
ratification would be adopted by majority vote. 

As a matter of fact, I recommend to the committee such legislation 
because it seems to me that the majority vote should apply in the State 
legislatures. 

On the question of rescission, my position is that in general, recis- 
sion is not allowable; that rescission is a conditional ratification. It 
imposes a ratification based upon a condition of time, that after a 
certain amount of time the ratification can be changed. And F think 
the constitutional amendment process as has been clear from James 
Madison on, does not contemplate a conditional ratification. I think, 
therefore, that it is unconstitutional for a State to rescind. 

I also think that it is superfluous for Congress to consider that issue 
at this time. If rescission is allowable, Congress cannot take away 
that power. If it is not allowable, Congress cannot give that power. 
And therefore, there is no reason for Congress to legislate on that 
question at this time. 

I think also that it is premature also because the ultimate decision 
upon rescission, and upon the time element and so forth, will be made 
by the Congress that finally considers the question of whether 38 
States have ratified. It will be made on the basis of factors which 
prevail as of that time. And this Congress cannot, and indeed, should 
not attempt to deal with those issues before they are ripe for 
consideration. ; 
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So in my view, the question of rescission is not one that should be 
considered by the Congress at this time. 

Thank you. 

Mr. Enwarps. Thank you very much, Professor Emerson. _ 

With both witnesses’ permission, we would like to recognize next 
Prof. Charles L. Black, Jr., sterling professor of law at Yale. 

Professor Black, your testimony as well as the statement you pre- 
viously supplied to the subcommittee will be made a part of the record 
in the subcommittee’s proceedings. 

We welcome you, and you may proceed. 

{The prepared statement of Professor Black follows:] 


Yate Law ScHoor, 
New Haven, Conn., October 28, 1977, 


STATEMENT ON EXTENSION oF TIME FOR ACTION ON AMENDMENTE FOR THE 
STATES 


(For House Judiciary Subcommitiee, in connection with November 4 Hearing) 


It is my view that, in the entire silence of the Constitution on the subject, 
Congress has the power to extend time for the ratification of an amendment. I 
see no reason at all why the body which set the time in the first place should not 
have this power, There certainly is a limit on what could be looked on as.a 
“reasonable time,” but a few more years would probably not raise any serious 
question on this. 

I have three other opinions directly connected with this: 

_ 1. If the original resolution combined the proposal of the amendment and the 
setting of the time limit, the integral package being then passed by 24 vote (and 
I understand this to have been true of the Equal Rights Amendment) then it 
seems to me plainly right that a 34 vote of each House of Congress should be 
required for an extensfon. It may easily happen, in any given case, that a vote 
for the original resolution is cast partly on the ground that, in the view of the’ 
easter of the vote, the time is suitably limited. If this is not possible then that 
must be because the limitation of time in the first instance was utterly meaning- 
less— an impermissible assumption. It {s impermissible to assume that this ques- 
tion of time never matters to anybody: if that were so, why put it in? It cannot 
therefore be assumed that the original would surely have passed by the requisite 
34 majorities if the time had been longer. On a constitutional question of this 
kind one cannot afford to guess, as to a particular amendment, what might have 
ene one must rather follow a procedure which would always be suitable 
and fair. ; 

2. I firmly believe that a proposal extending time ought to be submitted to the 
President for his signature. Article I, Section 7, is unmistakeably clear on this 
point, and the case of Hollingsworth v. Virginia, 3 Dallas 378, which held that 
the vote on the substance of an amendment need not be submitted to the Presi- 
dent, was decided in the teeth of the plain language of the Constitution, and was 
(to understate the position inadequately reasoned, as anyone who reads it can 
see. This holding has been accepted in practice since 1798, and I would not there- 
fore want to disturb the case on its own facts. But it should not be extended one 
inch beyond those facts, since every such extension is a plain violation of the 
Constitution. 

8. It seems to me that it would be entirely impermissible to extend the time 
for ratification without also extending the time fer rescission. Extension of 
time, in my view, must be for action on the amendment, and not simply for one 
kind of action on the amendment. The concept of ‘contemporaneous consensus” 
is more and more stretched and violated as more and more time passes with 
States varie actually changed their minds on the merits of an amendment 
proposal. 

The extension of time for ratification but not for rescission would be so gro- 
tesque that I should think that one would not have to reach the constitutional 
question, but if the question is reached I am firmly of the opinion that lopsided 
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extension would be unconstitutional and that an amendment adopted in that 
fashion would be invalidly adopted. The right to rescind, in my view, arises by 
operation of law, and cannot be taken away by Congress. 


Respectfully, 
, CHak_’s L. Back, Jr, 


Sterling Professor of Law, Yale Untveratty. 


Yate Law ScwHoor, 
New Haven, Conn., November 1, 1977. 


is 
SuUPPLEMENTABY STATEMENT ON EXTENSION OF TIME FOR ACTION ON 
AMENDMENTS FOR THE STATES 


I have only today seen a copy of the proposed extension bill, and have, in 
addition, only just now received certain information on the legislative history 
of ERA, relevant to one of the points in my statement dated October 28. 
Apologizing for the unavoidable fragmentation, I add the following points. 

1. The language setting a time limit, both in the original and in the new bill, 
is the operative language providing for the actual going into effect of the amend- 
ment. This furnishes some purely technical support, though I doubt any is 
needed, for the requirement that two-thirds of each House consent to the pres- 
ently proposed extension, 

2. The legislative history seems to furnish support for the proposition that, 
as to this particular amendment, the time-limitation was seriously considered 
as & significant part of the “proposal” being voted on; this supports, again, the 
contention that extension should require a two-thirds vote in each House, since 
evidence of serious attention to the seven-year limit makes it quite plausible, 
i care very case, that some affirmative votes may have been influenced by the 
time-lHmit, 

3. Until I saw the bill, I had not known that a seven-year extension was pro- 
posed; I had (perhaps without reason) thought that one had to do with a 
slight extension to meet possible state-legislative convenience. A doubling of 
the time, to fourteen years, seems to me to raise serious constitutional ques- 
tions, for I find it hard to apply the concept of “contemporaneous consensus” to 
such a period. It may be that a judicial court would hold this to be a “political 
question,” {n the sense of fts being finally committed to Congress. But the an- 
ticipation of such a holding ought to increase, rather than to diminish, Con- 
gress’ own sense of responsibility to the spirit as well as the letter of the Con- 
stitution. To cal! a question of this kind “political” is not to say, one fervently 
hopes, that anything goes. 

In any case, a doubling of the period, to fourteen years, seems to me to make 
even more clearly visible the strength of the case for the validity of rescissions. 
How could it be right that States that had for, say, ten years been on record 
as being against an amendment be counted as being for it? 

Very respectfully, 
Cuantes L. Brack, Jr., 
- Sterling Professor of Law, Yale University. 


TESTIMONY OF CHARLES L, BLACK, JR., STERLING PROFESSOR OF 
LAW, YALE LAW SCHOOL 


Professor Buack. Thank you, Mr. Chairman. 

I have my two statements in a rather fragmentary form, dictated 
in part by the time pressure and in part by the generally hectic char- 
acter of my life. It would perhaps serve to jog my memory, at this 
time in the morning, if I were to start reading them, and perhaps as 
it is only three pages, I could add some commentary as I go along if 
that is agreeable to the committee. 

Mr. Epwarps. That is agreeable, Professor. 

Professor Buiack. It is my view—and here, I believe ends my con- 
currence with my distinguished colleague—in the entire silence of the 
Constitution on the subject, Congress does have the power to extend 
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time for ratification of an amendment. I see no reason at all why the 
body which sets the time in the first place should not have this power. 
There certainly is a limit on what could be looked on as a “reasonable 
time,” but a few more years probably would not raise any serious 
question on this. . : 

Now, I have three other opinions directly connected with this. 

If the original resolution combined the proposal of the amendment 
and the setting of the time limit as an integral, locked-in part of that 
proposal, grammatically and as a matter of necessities of voting, the 
integral packege being then passed by a two-thirds vote—and that 
was true of the equal rights amendment—then it seems to me plainly 
right that a two-thirds vote of each House of Congress should be 
required for an extension. a4 

It may easily happen in any given case that a vote for the original 
resolution is cast partly on the ground that, in the view of the caster 
of the vote, the time is suitably limited. If this is not possible, then - 
it must be because the limitation is simply nugatory or idle, it means 
nothing to anybody. 

It is impermissible to assume that this question of time means noth- 
ing to anybody. If that were so, why put it in? It cannot, therefore, be’ 
assumed that the original would surely have passed by the requisite 
two-thirds majority if the time had been longer. 

On a constitutional question of this kind, one cannot afford to guess, 
as to a particular amendment, what might have happened. It is es- 
sential to follow, for the present and by virtue of its influence on the 
future, a procedure which wil! always be suitable and fair. 

firmly believe—and this is, I think, under political constellations, 
a minor point practically—that the proposal extending time ought to 
be submitted to the President for his signature. Article I, section 7, 
is unmistakably clear on this point. And the case of Hollingsworth v. 
Virginia which held in 1798 that a vote on the substance of the amend- 
ment need not be submitted to the President, was decided in the teeth 
of the plain language of the Constitution and was, to understate the 
position, inadequately reasoned, as anyone who reads the case can 
readily see, 

This holding has been accepted in practice since 1798, and I would, 
therefore, not want to disturb the case on its own facts, but it should 
not be extended one inch beyond those facts, since every such exten- 
sion is a plain violation of the Constitution. 

It seems to me that it would be entirely impermissible to extend the 
time for ratification without also extending the time for rescission. Ex- 
tension of time, in my view, must be for action on the amendment. 

And I think at this point, I will divert to using this statement rather 
as an aide memoir than as a verbally complete thing, and say that 
I don’t believe this committee or the House or the Senate can possible 
separate the question of rescission. Congress is proposing to rescind its 
original action in setting a 7-year limit. 

It escapes my mind how anyone after that can with a straight face 
say that this situation is finally locked in as far as the States, but is 
a totally fluid one as far as Congress is concerned. If Congress rescinds 
the 7-year limitation, I think it is going to be very hard as a practical 
matter to argue, for anyone to argue, in the future that rescission is 
not available to the States, although Congress has in effect exercised 
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the same right. That calls for some special pleading that I don’t think 
can be done. . . ; 

This argument is in my own view pleonastic because I think rescis- 
sion is plainly, for arithmetical reasons, just plain commonsense 
arithmetical reasons, a valid doctrine, and that the States do have a 
right to rescind up to the moment when the amendment actually goes 
into effect. . 

Now, my supplementary statement begins on November 1 with the 
statement that I just saw a copy of the proposed extension bill, and 
have to assert things on the basis of that. i at 

First, that the language setting the time limit both in the original 
bill and in the new bill—in the original resolution and in the new 
bill, or resolution as I understand it to be—is not the preamble. It is 
not even, properly speaking, the resolving clause, It is the operative 
legal language which provides for the actual going into effect of the 
amendment. , 

Let me read it to you. It says: 

The following article is proposed as an amendment which shall be valid, which 
va ag valid to all intents and purposes when ratified by the legislators within 

TS. 

That language is not a preamble, but a condition, And if they are 
ambling at all, they are ambling along, locked arm in arm. They are 
ambling in the same sentence. 

And the original resolution provided for nothing, did not provide 
for any validity of anything, except on the clearly stated condition 
that it be ratified within 7 years, 

Now, you can call that procedural. I don’t think it advances the 
discussion of anything to decide whether something is substantive or 
procedural, The right to be tried when charged with murder rather 
than being shot summarily is a procedural right. 

Procedure can be much more important than substance. And it is 
more helpful to look at the particular case. And if one looks at House 
Joint Resolution 208 in the 92d Congress, one finds that the sheer — 
validity of the amendment is made to depend conditionally upon a 
certain event happening. ; : 

Now, that is, of course, the same language as tracked in the pro- 
posal now before the committee. 

The legislative history which has come to my attention seems to 
furnish support for the proposition that as to this particular amend- 
ment, the time limitation was seriously considered as a significant part 
of the amendment. 

Curiously enough, this language was introduced into the amendment 
by Senator Ervin, and Senator Dole commented that it would be 
undesirable for this proposition to be lingering about for a long and 
indefinite time. That seems to me, as to this one case, to add a great 
deal of strength to the contention in the particular instance that one 
cannot assume that the original resolution would have passed, what- 
ever one may guess without the presence of this condition. 

But I wouldn’t want to put a great deal of stress on that. because, 
again, it is the sound constitutional procedure for now and for the 
future, and not just this one amendment that is at stake. 

And finally (and this is the point I put forward with the dubiety 
with which one always speaks as to matters of degree), until I saw 
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the resolution now proposed before this subcommittee, I had thought, 
 ectiea without good reason, that what was proposed was kind of a 
housekeeping extension of a year or two for certain purposes, serving 
convenience of the State legislatures that didn’t happen to be sitting 
in time to act on this amendment within a 7-year period, something 
like a charter party where you have a slight overlap. 

Instead, there is a doubling of the time to 14 years which seems to 
me to stretch very tight the matter of contemporaneous consensus. 
Fourteen years is the total time plus—or, now, it is more than the 
total time that Hitler was in power, from the time he became 
Reichskanzler until his suicide in the bunker in Berlin. It is the whole 
duration of the life of the 28th amendment from the time it went into 
effect until the time it was repealed. Fourteen years is a long time, and 
a consent given in 1972 seems to me pretty stale by 1986. 

It may be, and I want to stress this point very strongly, that a 
judicial court would hold this question of time to be what we call a 
political question, in the sense of its being finally committed to Con- 
gress, But the anticipation of such a holding ought to increase rather 
than to diminish Congress own sense of responsibility to the spirit as 
well as the letter of the Constitution. To call a question of this kind 
political is not to say one hopes, that anything goes. 

In any case, and back to the rescission, doubling the period to 14 
vears makes, it seems to me, even more clearly visible the practical 
strength of the case for the validity of rescission. How could it be 
right for a State that had, say, for 10 years, been on firm record as 
against an amendment, be counted as being in favor of it? 

Since Professor Emerson has raised the rescission question, I want 
to give very briefly one sentence or two of my own views on it, be- 
cause I think it is implicated in this decision that is proposed at this 
time, 

. The simple thing about rescission is that it would make it possible 
for an amendment to go into effect with a majority of the States on 
record against it, if you don’t allow rescission. You could have ratifi- 
cation by 37 States, rescission by 20 of them, ratification by one more, 
and an amendment going into effect which had been actually approved 
by only 18 States, in fact, rather than in the kind of constructive 
“contemplation of law” which comes about from what I call the 
“lobster-trap theory,” where a State that enters the lobster trap is 
forever caught therein. 

I can’t believe that that is good constitutional law, and the 14th 
amendment precedent is so thin that it would break if a cat walked on 
it. - 
They knew in the House of Representatives the day that that pro- 
posal passed that Georgia had already ratified and that they were 
voting on a moot question. They had a telegram, as the Congressional 
Globe shows, which was correct, that on July 21, 1868, Georgia had 
ratified, and yon had the 28 States whether or not Ohio and New 
Jersey rescissions were valid. 

This was a totally moot question, as everybody knew. And when 
Seward actually proclaimed the amendment, it was, of course, en- 
tirely so, and known to sy bOWy 

If that is a precedent to rule the future and produce a mathematical 
absurdity of the kind that the no rescission rule would produce, then 
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I really want to go into some other business than constitutional law, 
That is not my kind of constitutional law. 

I think I have more or less, one way or another, run through all the 
stuff that is in my statement. 

Mr. Epwarps. Thank you very much. [Applause. ] 

The gentleman from Massachusetts, Mr, Drinan, 

Mr. Drrnan. Thank you, Mr. Chairman. 

I wonder, Mr. Chairman, whether Professor Emerson would want 
to respond to his colleague’s statements. 

We will give you equal time if you like, but not my time. 

Professor Emerson. [f it is all right with the Chair, I will be glad 
to do that. 

On the first question, namely that since the original resolution com- 
bined both the substantive provisions of the amendment and the time 
limitation, it was an integral package; and since that had to be 
passed by two-thirds vote, then a renewal has to be passed by a two- 
thirds vote. I think that is an imperfect way of looking at the question. 

It seems to me that what Congress was really doing was two things. 
They were passing the substantive amendment which requires a two- 
thirds, vote, and they were making an estimate of the reasonable time 
that would be necessary for consideration of that amendment by the 
States and the general public. And those are two separate things. They 
happen to be combined in one resolution. 

But it would have been perfectly proper for Congress to have two 
resolutions, one dealing with a mode of ratification, and one with the 
substantive provisions, 

And my position is and remains that only the substantive provi- 
sions were intended by article V to apply to the two-thirds vote. 

Mr. Drinan. Professor, may I intervene at that point? 

Would it follow that perhaps Professor Black is right that a new 
resolution extending it for 7 years would be subject to signature by 
the President under section 7, No. 2, of the Constitution which says 
that every bill which is to be passed, before it becomes law, be pre- 
sented to the President? Even if the original 7 years was not a part 
of the constitutional amendment and, was not signed by the President, 
would an extension have to be signed by the President? 

Professor Emerson. On that point, wich was Professor Black’s 
second point, I have a good deal of sympathy with his position. I 
think the general principle should be that you either have a two-thirds 
vote or a Presidential signature; and that that is a sound general 
principle. 

I must say, though, as he says, that that is not what the Supreme 
Court has held. Or rather, the Supreme Court in the Hollingsworth 
case didn’t deal with that subject except in a very narrow way. But 
later cases have tended to accept the Hollingsworth case, 

So I think the law is against us, but I think I agree with him on 
that point, yes. 

Now, on the third point, that it would be impermissible to extend 
the time for ratification without also extending the time for rescission, 
Tam not sure I understand what he means by that. There is, of course, 
nothing that Congress does in extending thi time for renewal that 
prevents any State from taking any action it wants to, , 
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The only reason you can say that it is grotesque to extend the time 
for ratification without extending the time for rescission is if you 
assume the conclusion, namely, that rescission is constitutional. If I 
assume that conclusion, that a State has a constitutional right to 
rescind at any time, then it is perfectly correct that it would be im- 
proper to extend the time for renewal without extending the time for 
rescission. But if you assume the opposite, which is what I assume, 
that the constitutional position is that they cannot rescind, then the 
renewal of time has no connection witu the rescission. And it doesn’t 
affect it. And it is not something that Congress should deal with at 
the present time. 

So far as the supplemental points are concerned, the language set- 
ting the time limit, Professor Black says, is operative legal language. 
T agree, it is operative, but it is not a part of the substantive provisions, 

nd I understand that Professor Black agrecs that Congress has 
power to extend the time for ratification. 

T assume he would say Congress does not have power to change the 
substantive provisions of the amendment. And if he is making the 
point that it is immaterial whether the time provision it is in the pre- 
amble or in the resolving clause, or whether it is in the main text, I 
tend to agree with that. But I do say they are separate things and 
should be dealt with separately. 

As to the second supplemental point that the legislative histo 
shows that the 7 years were seriously considered, 1 dispute that. 
think that the question of imposing a time limitation was considered, 
but whether it should have been 7 years or not was not really addressed. 
It was taken solely because it had been customary in constitutional 
amendments for many years to put in the 7-year clause. And that was 
essentially the reason it was done. 

And I am surprised at my colleague citing in support of the legis- 
lative history Senator Erwin and Senator Dole because they were not 
supporters of the amendment. One cannot rely on the opponents of 
the amendment as expressing the intention of the legislature with re- 
spect to legislation that was passed. 

As to the doubling, the final point that doubling the time up to 14 
years is ip ErOpN et that that was the duration of the Hitler regime 
and so forth, I do not see how anyone can say that this issue has been 
satisfactorily and fully debated and finally resolved in the time that 
has elapsed now. 

It seems to me it is a very live issue, a very current issue. It is not 

ing to die, and the country does need_more time, particularly in 

ight of the way that the impact of the amendment has been misunder- 
stood. More time is necessary for consideration by the country as a 
whole and by the State legislatures. 

Mr. Drrnan. Mr. Chairman, I would ask unanimous consent of my 
time be extended for 3 or 4 minutes. 

Mr. Evwarps. Without objection, so ordered. 

Mr. Danan. Professor, would you comment on the point made by 
Professor Black that in all probability judicial review would not bo 
given because this is # political question ? 

The opponents of this 7-year extension have said very vociferously 
they will go to court to challenge Congress if the Congress passes this 
7-year extension. 
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Professor Emerson. I think that probably the Supreme Court would 
follow its prior decisions, particularly in Coleman y. Miller and would 
consider that to be a nonjusticiable question and a question for.Con- 
. gress to decide. 

The sole question is whether 7 years or more than 7 years is a reason- 
able one. And it is quite clear, I think, in Goleman v. Miller, that is a 
question for Congress to decide. 

So I think that Congress rnust face the constitutional issue, It cannot 
pass it on to the Supremes Court. 

Mr. Drinay. In connection with the 7 years, you point out, quite 
rightly it seems te me, that the 7 years was rather arbitrary. But 
wouldn’t we in the Congress be a i to criticism again if we just 
extended it arbitrarily 7 years? Would we be in a better position if we 
had some rational conclusion for saying 2 years or 3 years extension 
in view of the complexity of the question? It would be more rational 
than just 7 years. 

Professor Emerson. I think 7 years is entirely rational, It is a matter 
of congressional judgment. But on an issue of this importance where 
there has been this much debate, it seems to me 14 years, counting two 
7-years, is not an exceptionally long time to debate a matter of this 
importance. ; 

d the fact that the 18th amendment didn’t last that long is not to 
me very strong evidence that this question doesn’t deserve that much 
consideration. But, of course, that is a matter of political judgment 
that Congress should make. 

Mr. Drinan. The term “contemporaneous period” has been assumed 
to be the same as this reasonable period, the same as these 7 years. 
Wouldn't we be losing the thrust and the implications of the con- 
temporaneous period if we just doubled the period 

Professor Emerson. I don’t see any magic about doubling it or add- 
ing 6 or 5 years. My judgment would be { would make it 7 years. But 
if it is the judgment of Congress that that is too much, it would be a 
lesser time. 

Actually, I think that what is needed is a period of time after the 
elections of 1978. I think that in those elections, the issues can prob- 
ably be adequately presented. But March 22 is too short after the legis- 
latures meet in January 1979, It is so easy to block anything, and one 
can’t get perhaps in that short period of time adequate consideration 
by the State legislatures. So that seems to me is the key to the problem. 
And of course, you don’t need 7 years for that. ; 

On the other hand, 7 years doesn’t bother me. I think this issue is 
not going to fade away. 

Mr. Dainan. I want to thank es Professor, and J am not surprised 
to see the Yale Law School faculty divided on the question. I just hope 
the faculty at Harvard Law School is more unanimous, 

Thank you. 

Mr. Epwaros. On the subject of extension, Professor Black, you 
indicated that the length of the extension, the 7-year length, disturbed 
you, and that you would be more approving should the extension be a 
housekeeping-type of 1 or 2 years. Would you think that a 1- or 2-year 
extension could be by majority vote, Professor ? 
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Erplesnr Braok. No, sir, This is an entirely separate and discrete 

oint. 

Let me say first that I do not assert or concede that the absolutely 

hi or no question of the ie power of Congress to extend this time 
y majority votes in both Houses is a pounce question. I would argue 

it is more a judicial question, a straight-out question of law, and in no 
way a prudential question. - 

My principal positions on this are of that kind. I don’t think Con- 
gras has any power to do this except by two-thirds. And it all comes 

ack to the fact that the origina] resolution, whatever you call it, was 
stated in a clearly conditional form, so that no one voting for it would 
have any reason to think that his vote was for anything, but for a con- 
ditional proposition—namely, that this amendment would be valid if 
it was ratified within 7 years, That is what they voted for. 

Nobody ever voted for anything but that at any time—two-thirds 
majority or anything else. 
~ think, of course, it makes a difference that it is there. If they had 
voted separately for the substantive amendment, taken a chance on 
what Congress would do later about the time, then there would be no 
such question. 

As to what Tom has said about the legislative history, this, to be 
sure, mostly was Senator Ervin, but he was the sponsor of the amend- 
ment hich passed, And it seems to me unduly technical to give no 
effect to remarks such as that of Senator Dole on this occasion that: 

Provision requiring that the amendment be ratified within 7 years has been 
included in amendments opposed by Congress commencing with the 18th and 
will prevent an anomaly amendment from lingering in limbo for an indefinite 
number of years. 

If the Senate voted that amendment up and then voted the total reso- 
lution up, how can anybody conclude that nobody voted for the total 
resolution without taking into account the inclusion, so thoroughly 
debated and regarded by some as so vital, of the 7-year period? 

Some of the people, a great many of the people who voted for the 
propo also voted for that amendment. Otherwise, it wouldn’t have 

assed. 
Mr. Epwarps. Do you have any legislative history that indicates 
that any of the Members of the Senate or House would have voted 
against the constitutional amendment had the period not been in there 
or had it been 10 or 5 years? 

Professor Biacx. There is no way. The 100 Senators and 485 Repre- 
sentatives didn’t each announce his judgment. 

I think there is a very strong probability of that if an amendment 
imposing a 7-year limitation did pass by majority vote because the 
majority vote taken to pass that amendment, indicates that there is 
more than one-half of the Senators who put this amendment in believe 
that it should be in. 

That seems to lead you very close to the judgment, although it is not 
absolutely enforceable as a matter of sheer logic, that some people 
would not have voted for the amendment. 

- Again, I say, Mr. Chairman, we can’t go by what hap ned in each 
case. This is a constitutional question ag to validity of the legitimat- 
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ing process in the most bedrock process of the Constitution—namely, 
that of placing language in the Constitution. 

I would suggest that the cutting of square corners, and certainty 
that the legitimacy has taken place in a totally permissible way, is a 
most important consideration here, and that, above all, one must con- 
sider this as a precedent that will apply in the future to every amend- 
ment that ever comes up. 

There is as to the legislative history some reason to think that the 
7-year limitation which had previously been included in the body of 
amendments, in this case, the present discussion wouldn’t be taking 

lace, was moved away from the body and into the conditional va- 
Eaity clause simply to prevent the cluttering ” of copies of the Con- 
stitution in the future with language which had become irrelevant 
because the amendment had already been adopted. 

That movement from one place to another, it seems to me, can hardly 
have made any difference as to the effect of the language, which was 
still clearly a condition, stated as clearly as the English language can 
state, to the validity, the bedrock validity, of this amendment. 

Mr. Epwarps. The gentlemen from California, Mr. Beilenson. 

Mr. Brimtenson. I don’t have any questions at this time, Mr. 
Chairman, : 

Mr. Epwarns. Does the gentleman from California, Mr. Wiggins, 
have any questions at this time? 

Mr. Wicorns. Thank you, Mr. Chairman, I appreciate your per- 
mitting me to sit in and ask a question or two since I am no longer a 
member of this subcommittee. j 

I was a very interested participant in the action of this subcom- 
mittee during its original consideration of the ERA. 

This is to Professor Black. 

If the time limit is not part of the amendment itself and if for pur- 
poses of my question it can be changed either by majority or two- 
thirds vote of a current Congress. is there any rule of law that you can 
call to my attention which would prohibit that Congress from reduc- 
ing the time limit from, say, seven to five? 

Professor Buack. No, sir. I believe that the situation on amend- 
ments remains for purposes of congressional action by appropriate 
vote or for purposes of rescission by the States labile and fluid until 
that amendment is adopted. 

I think if the extraordinary case should occur where Congress be- 
- came convinced—let’s say Congresss that proposed the 18th amend- 

ment were to have come to its senses and realized what this was leading 
the country into—if Congress chose to withdraw a proposal from the 
States, they could probably do so. 

Of course, that is not before us. 

Now, it would seem to me to follow ag the night the day, if Con- 
gress can extend the term, they can also reduce it. 

I must say that in making that answer, I am making it right off 
the as of my head. I haven't thought about it, really. It is a good 
question. 

. Mr, Wicorns. The Department of Justice thought about it, although 
I think not carefully. It reached a contrary conclusion, citing no au- 
thority, just simply stating that as a hornbook rule. 
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If Dillon represents good law and to be ratified or rather to be a 
part of the Constitution, an amendment must be a contemporaneous 
consent of the requisite number of States without regard to the efficacy 
of rescission, how could, as a matter of fact, a sitting Congress find 
contemporaneous consent with respect to a State that has withdrawn 
as the most recent expression of its will? 

Professor Buacs. Well, sir, my whole position on rescission is that 
it is plainly valid, for the clearest mathematical reasons. I don’t see 
how anybody could find contemperaneous consent if you have got only 
20 States that stood firm on ratification and 17 have backed out, and 
the rest of them refuse to ratify, and then one comes in and ratifie=. 
This is a nightmare to totally fictitious contemporaneous consent, 
which doesn’t actually exist, as everybody knows, in such a situation. 
And it converts this serious problem into kind of a game of tag. Tag, 
you are it forever and ever with no chance to haek out Think how 
wonderful, again, it would have been if some State legislatures had 
come to their senses and withdrawn their ratifications of the 18th 
amendment, so we wouldn’t have had to deal with the whole Prohi- 
bition Era. 

I think, of course, there is no actual contemporaneous consent when 
States have rescinded. Nobody could contend that for a moment. They 
just say that in fiction, or because of some rule of law which isn’t 
stated in the Constitution at all. we must hold these States to a position 
which they actually are not in. We must pretend they are in a position 
which they actually don’t occupy. 

That. to me, cannot he good constitutional law. fApplause.} 

Mr. Enwanps. This is a congressional hearing; Will you please re- 
frain from applause. 

Professor Exrerson. Mr. Chairman, could I say a word on the re- 
cission question 4 

Mr. Wicarns. I would be happy to have the professor discuss it. 

Professor Earenson. On rescission, it seems to me that there are two 
initially that a State cannot ratify on condition that it can later 
withdraw its ratification. But there is also another constitutional prin- 
ciple. And that is that the decision as to whether an amendment has 
been properly ratified is a political question for Congress to decide. 

I don’t mean political, of course, in any partisan sense. But I mean 
it is a constitutional decision that Congress must. make, but that it 
makes in a somewhat different way from which the courts make judi- 
cial decisions. And it can look at somewhat different types of evidence. 

Now, the horrific case that Professor Black presents of 38 States 
having ratified and 37 having rescinded so that the question comes up 
before Congress with only one State that hasn’t rescinded, clearly 
anyone with a grain of political sense would solve that political ques- 
tion by saying that there wasn’t any consensus, contemporary con- 
sensus, as of that time, 

But the preent situation. in which there are three States which have 
ratified and then a subsequent State legislature which later withdrew 
the ratification, there it seems to me it would be entirely proper for 
Congress to consider as part of the constitutional issue, as part of their 

political decision, that in those States the electorate had considered 
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that question settled, and the issue was, therefore, not in a sense fairly 
before the second legislature; and taking that into account, where you 
had one legislature going each way, and only three States that had 
rescinded, that the rescission should be considered as a nullity. 

That, it seams to me, is a cuestion that Congress must face when the 
time comes, but not now. ‘ 

Mr. Wicorns. Professor, the effect of your argument is that the 
rescission question is not a constitutional imperative; that this Con- 
gress is without power to consider the efficacy of a. rescission, but 
rater it is a part of the political equation recognized in Coleman in 
determining whether or net the proposed amendment is in fact a 
contemporaneous consent of the requisite number of States. _ 

Professor Emerson. I-think there are two constitutional principles. 
One is rescission does not automatically constitute a valid withdrawal. 

And two, that Congress has the constitutional obligation to consider 
the question in its terms when the matter comes before it. ’ 

Now, to some extent, those interact with each other or conflict with 
each other as many constitutional principles do. But I think one starts 
with the constitutional principle that a State cannot rescind. And 
I think a statute passed by Congress in which it says in ad- 
vance that recognition would be given to all rescissions, would be 
unconstitutional. 

Mr. Evwarps. The committee will recess for 10 minutes, There is a 
vote in the House Chamber. r 

[ Whereupon, a recess was taken.] 

Mr. Epwarps. The committee will come to order. 

' ‘The gentleman from Ohio, Mr. Seiberling, is recognized. 

Mr. Sewertinea. Thank you, Mr. Chairman. 

Professor Black, of course, I am one of your fans. You are one of 
the really outstanding constitutional lawyers in this country in my 
opinion. 

~ But I must say I am a little bit surprised at your argument today. 
First of all, I would like to ask you about this lobster trap concept 
that vou mentioned, 

I don’t see how you can rationalize your position that, once three- 
fourths of the State legislatures have acted to ratify an amendment, 
it is yee thereafter rescindable, with the position that before that 
ime, it is. 

Once they have ratified it, they have ratified it. The Constitution 
does not say anything about rescinding it. a 

I would just like to hear you expound on that a little bit. It sms 
to me you are taking two inconsistent positions. 

Professor Biacx. I would be very happy to do that, sir, of course. 

In all lega] matters, there must be a time when finality is attributed 
to a legal action. And what we are talking about is not whether there 
shall ever be finality, but what time it shall be. When three-fourths 
of the States have ratifications in existence, to which they actually 
adhere and not fictitiously adhere, then that moment, in my mind, 
has come, 

Of course, we must have a time when we have finality. For example, 


a term of court is over, and all kinds of other things, when the time 
has run. 
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My position is sip that in making up the three-fourths to pro- 
duce that moment o fnalit , it conduces to absurd results if what 
one is looking for is three-fourths of the States in agreement as to 
the desirability of an amendment, if one says that 20 of them are 
being counted and 38 have actually rescinded, they nevertheless must 
be counted as being for it. I can’t see how that could produce the 
judgment that the moment of finality has occurred. 

The Constitution does say when ratified by a certain number of 
States, Some juristic actions are rescindable, others are not. 

So, to decide whether this one is, we have to look to the common- 
sense of it. And the commonsense of it is sheer arithmetical 
“commonsense. 

Mr. Serperttna. Well, I think, like most constitutional issues, there 
is a lot of room for interpretation. But one can argue for the finality 
of a legislative act once the legislature has acted. 

Professor Buacx. Legislatures generally can repeal their acts. They 
are not generally final, But I don’t believe that parallel gets either 
one of us very far because this is a sui generis act. It is unlike a bill. 

A legislature can pass a bill one day and repeal it the next. They 
certainly can do that. So as far as that parallel tells at all—and in my 
He it doesn’t tell very much—it would indicate recindability rather 
than—— 

Mr. Srerprrurne. Well, I agree an analogy to a legislative act enact- 
ing a law is not really apropos here because this is not an ordinary 
legislative act. 

Professor Brack. That’s right. 

Mr. Srmeruina. But is there anything in the history of the Consti- 
tuition, in the journals or the writings of the Founding Fathers, that 
throws any light on this at all? 

Professor Buack. Not to my knowledge. The light thrown on it to me 
altogether, Mr. Congressman, is simply a consideration of what I look 
upon as the total absurdity of the consequences to which one could be 
Jed, in the amendment process, by not allowing States to back out 
while the amendment is still pending, and by counting to be for an 
amendment for the purpose of making up the three-fourths in any 
number of States which in fact are strongly against it. That is what 
you are led to. 

That is the consequence of the no rescision provision. And it is my 
fundamental posture in constitutional law it has got to make sense, 
unless the Constitution actually just takes you by the neck and forces 
you to do something which doesn’t make any sense. 

It makes no sense to me to say that we have got three-fourths of 
the States for something when in fact you have only got 25 or 
maybe 20, 

Mr. Serpertine. There is a provision in the Constitution, though, 
that if the States want to change their mind, they can initiate an 
amendatory process to rescind an amendment once ratified. 

Professor Buack. But that is an enormous, uphill fight. And I 
don’t see any reaon why the States who aren’t for the amendment— 
let’s take the extreme case where 40 States actually are against it, yet it 
ae fepper if some can rescind, you might have an amendment go 
into effect. 
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Why should States have to start this uphi!] pics again ? 

Mr, Serperiine. Because that is the way the Founding Fathers set 
it up. And that’s exactly what we did in the case in the 18th amend- 
ment. 

Professor Brack. That is what we are arguing about. I don’t think 
they did set it up that way. As they so often did, they set up a system 
which is vague around the edges, for us to make sense out of in our 
own times, ‘And that is what I am trying to do—to make some sense 
out of it in our own time. The Founding Fathers did not foresee this 
possibility clearly. 

Mr. Sereriina. As a member of the legislature, I am aware of how 
they blow with the winds. And if you are going to have a ratification 
process and set limitations of time or no limitations, then as the tide 
swings back and forth, States can ratify, then they ean rescind, and 
then they can reratify, you are introducing a chaotic situation. 

Professor Buack. You have stated to me, Mr. Congressman, a very 
clear case of there not existing in the country a sufficient consensus for 
7 to be prudent or wise for a constitutional amendment to go into 
effect. 

I mean by that, your hypothetical case would be to me a classic 
example of that. In such a case, I would say the Constitution should 
not be amended because it is not a firm will. 

Mr. SEiBERLING. Mayve it suuuidu’l be. Dut my question ic: Suppose 
a State ratified, rescinded, and reratified, and one-half dozen or more 
different States did the same. And when they finally reratified, the 
three-fourths requirement was met. Suppose Congress had not set any 
time limit at all, and Congress, 20 years down the road after a lot of 
rescissions and reratifications, finds that three-fourths of the States 
have either ratified or reratified. What is vour position there? 

Professor Brack. My position on that would be that if there are 
three-fourths of unrescinded ratifications in effect, then it would be 
up to Congress, on the basis of Coleman v. hiller, to decide whether 
the 20 ycars was such a long time that even that fact did not indicate 
a con ciiporancous consensus. I think that there would be limits even 
on that. 

I doubt a court would hold that 100 years was-——~ 

Mr, Serpertine. There has to be some reasonable limitation, but I 
would just like to ask one more question. 

Since you recognize that the Congress has the final say so, why 
don’t we have it in this case? 

Professor Brack. Because this is not at all like the question of 
Coleman v. Miller, And I am very glad you asked me that question. 

The question of Coleman v. Miller was a question of more or less. 
That is the political meaning of the passage of a certain amount of 
time which might in one case have one meaning and in another case 
another. This is a straight-out yes-or-no question of Jaw—both the 
question of whether rescission is valid or the question of whether two- 
thirds vote is applied to the pending resolution. These are yes-or-no 
questions of law. They don’t call for any prudential political judg- 
ment of any kind. 

And it seems to me they are not political questions. And I would so 
argue to a court of law. 
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Mr. Serwer.ina, But if the Congress enacts a law extending the 
time for ratification, or even just considers one, that consideration 
itself will be influenced by whether there is a sufficient consensus in 
the country. It is a political question as you say. And you are also 
right to make it into a legal one because you have to disagree with the 
possibility that Congress might feel, regardless of the rescissions, it 
wanted to set a time limit. 

Professor Biack. Well, I would take that as a kind of soft 
acquiescence on the question. And I deny it. I said I believe Congress 
can do this, but by two-thirds majority. And my reason for that is 
absolutely plain on the face of the Joint lution 208, 

Nobody, I think, can read that who reads the English language and 
see that janguage as anything but strictly and severly conditional-on 
the validity of this amendment. Nobody ever voted for this amend- 
ment at all, not a single member of the House or Senate, except on 
condition it be ratified within 7 years. 

And so I could believe, yes, that Congress can extend the time and - 
that whether they should do so is an extremely political question. But 
not the amount of the vote needed for it, any more than it is a political 

uestion whether you need two-thirds vote to pass an amendment in 
the first place. 

Mr. SerBerr ina. I think that has been very helpful. Thank you. 

Professor Rr.ack, All right, sir, 

Mr. Epwarps. Then, by the same argument, Professor Black, you 
would say that if Congress passes the extension by two-thirds 
vote—two-thirds vote in both the Senate and House, that—therefore, 
it would be all right. 

Professor Buacx. I would, however, put a limit on that which I 
would like to state carefully that it must be, to be constitutional, for 
a reasonable time. 

Mr. Epwarps. A reasonable time. 

Professor Buacx. I think it very likely and perhaps properly so as 
to the question of reasonable time which is a matter of degree, depend- 
ing upon particular circumstances, a judicial court would hold this 
was finally within the power of Congress if they passed it by two- 
thirds vote, and that the court would not inquire as to the reasonable- 
ness of time, That might be. 

Of course, if you did it for 100 years, I think they would. But you 
are not going to do that. 

It is my own view, however, that Congress has in that case a con- 
stitutional judgment to make as well ag a political one. 

The fact that it is political doesn’t make it any less constitutional, 
and 13 years is a time which raises—and I will state I think I deliver 
my mind fairly accurately on this when I say it raises—grave doubts 


in cu mind. 
en I think of the things that have happened in 14 years in 

American history, it seems to me that a consent given in 1972 might be 
very stale by 1986 and hardly evidence of any consensus, I do think, 
however, we have to do here with two radically different questions. 

One is a cold cut question of Jaw, yes or no, whether you need a two- 
thirds vote for this. That is in my mind clearly requisite. And I think 
8 court of law should so hold if this amendment were to pass. 
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Whether they would or not—I don’t know what those nine people 
will do. But I am saying what I think they should do. 

The other question 1s more or less a aun of prudence, But, of 
course, Congress has the obligation to follow the spirit of the Consti- 
tution. And I think the committee is really asking for such advice as 
academics can giveonthat. a ; 

And in my view, 14 years is like ase tia ou know, it is a mighty 
long time to have an amendment pending before the country. 

r. Epwaros. Well, then, why wouldn’t your view be that the prop- 
osition itself is unconstitutional, that it ought to be two-thirds, and 
the 35 or 38 States or whatever the number might be that have already 
ratified, would have to be gone back to? : 

Professor Buack. I think you can make a severely technical argu- 
ment to that effect that the States who ratified and ratified something 
different from this, I think that is pushing logic too far, My theory of 
constitutional law is always backwards, forwards, and sideways, it has 
to make sense. That, to me, would be too logical, too severely logical. 

I think if you extend the time to a reasonable time by two-thirds 
vote, no substantial harm is done to anybody, and nobody has any sub- 
stantial cause to complain. 

Ihave read an argument, a very able argument, to the contrary. But 
I myself reject it. I think you do have this power to extend for a rea- 
sonable time with some validity in my mind, as to whether 14 years 
is such a time, by two-thirds vote of each House. 

That is a summary of my view. 

Mr. Epwarps. You think that the Members of Congress relied on the 
7-year period ? : 

Professor Buack. I think one cannot assume, it is impermissible to 
assume, that they didn’t, that if they voted for something, they voted 
for all of it, and that the particular terms of it—that one of these 
can be treated as evidently in no way affecting the vote—is just totally 
impermissible as a constitutional matter. 

It may or may not have been true in this case. I don’t know. I know 
that there was serious discussion of this and and amendment to put in 
7 ean did pass in the Senate at an earlier stage of the consideration 
of this proposed amendment. But I think what we are talking about 
now is what we will do every time, what it takes to legitimate a part 
of the Constitution. : 

This is the process which, above all, should be one in which we cut 
square corners, and assure that legitimation has taken place. 

I don’t think you can do that if you just assume that we all kind 
of remember that enough people would have voted for this one any- 
way, whether it had 7 years in theré or not. I don’t believe that is the 
way one an deal with a matter which is to set a precedent for the long 
future for all kinds of constitutional amendments forever. 

Mr. Epvwarps. I don’t want to pursue it too far, but it seems to moe 
that you have a double standard; that you are saying that the mem- 
bers of Congress relied on the 7-year period, but not the State legis- 
lators. You are willing to call it constitutional if there is a two-thirds 
vote in the House and the Senate, but then you overlook the same 
principle insofar as the State lezislatures are concerned. 
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Professor Brack. As I say, I believe most logic might conceivably 
lead you to that. I do not think the two things are disconnected. __ 

We have to do here with a piece of paper which was voted on in 
the Houses of Congress and with the knowledge of each member 
focused on the contents of the piece of paper. And part of the contents 
was the 7 years limitation. Nobody ever voted for anything without 
that limitation. Not even one vote was ever cast or could have been 
as against the proposition that we have to start all over again because 
the State legislators have themselves relied on the 7-year limitation. 

I don’t think my position is inconsistent because if that reliance were 
made, it would have been misplaced in the whole scheme of my thought 
since I do believe Congress can change this by a two-thirds vote. So 
that the State reliance would have been wrong in my view. 

And I think that is one reason, perhaps the logicial reason, why I 
would find the fault in that. 

Mr. Epwarps. Thank you very much, Professor. 

The gentlewoman from New York, Ms. Holtzman. 

Ms. Hoirzman. Thank you very much. 

Professor Biack. Do you have serious doubts about the reasonable- 
ness of 13 years? 

Professor Buacx. 14? 

Ms. Ho.tzman. 13 years. ; 

Professor Buack. I am sorry, madam, I can see where -e are going, 
and I think the decision is exactly what—— 

Ms. Hoitzman. Do you have reasonable doubts about or do you have 
serious doubts about 13 years? 

Professor Brack. If you want to do it, yes, I guess Ido. _ : 

Ms. Horrzsran. You have serious doubts? Are you familiar with the 
Coleman case? 

Professor Brack. I am familiar with the fact it didn’t pass. The 
amendment didn’t pass. 

Ms. Hourzman. What was the holding of the Coleman case with 
respect to Congress power to set reasonable time limits? 

Professor Biack. It was that that was up to Congress. 

Ms. Hortzman. What was the holding with respect to the power of 
Congress constitutionally? Wasn't the holding of Coleman. that Con- 
gress had only the power to set. reasonable time limits and didn’t have 
power to set unreasonable time limits? Isn’t that the holding of Gole- 
man, one of the holdings? 

Professor Biack. I think probably so. I find the Coleman case a 
mystery. 

Ms. Horraaan. In that case, Professor Black, isn’t it fair to say 
that Congress, if 13 years were an unreasonable period of time, would 
not Bets had constitutional power to set that period? Isn’t that 
correct 

Professor Brack. I am puzzled, madam, because I don’t think they 
did. The child labor amendment didn’t pass. And so Congress-— 

Ms. Horrzman, That is not the issue that was before the Court. 

Professor Buack. But Congress never accepted 13 years as reason- 
able. What the Court said, as I recall Coleman, was that if Congress 
should do so, though it never did, in fact, the Court would not—— 

Ms. Hoirzman. But the issue before the Court, very clearly, was 
whether the 13-year period was a reasonable period of time. 
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Professor Biacx. I thought they said they balked that issue because 
it was a political question, and they wouldn’t decide it. aS 

Ms. Hotrzman. But, Professor Black, it is not a political question if 
Congress does not have the power to set an unreasonable period of 
time. So what the Court retains is the power to review the issue of 
reasonableness, : . . 

And clearly, it would seem to me as a matter of plain logic that if the 
Court said it was reasonable for the Congress to accept a 13-year period 
of time, then that that was a constitutional limit, 13 years was con- 
stitutional and it was a reasonable period of time. : 

Professor Buack. Well, you know, I don’t have that case right be- 
fore me. And I am not sure whether you are right or not. And in an 
age when we have seen the overturn of so many precedents, I don’t 
think that a single precedent of a complicated class would conclude 
forever the issue whether 14 years is a reasonable time. 

Ms. Hourzaan. I understand that, but if we do accept Coleman as 
a living precedent, then we are safe to say at least that 18 years is a 
reasonable period of time because it was within the constitutional 
power of Congress to accept it. ; 

Professor Buackx. That was an argument of a man which rests al- 
together on the exact language of Coleman. And I don’t have that 
before me or fresh in my mind. So I would have to say that that is 
what you say, but I don’t know what I would say if you say the 
sepisiavi0l 

Ms. Hourzmwan. But nevertheless, Professor, you came here with 
enormous certitude and said 14 years created serious doubts in your 
mind as to constitutionality without the language of Coleman before 

ou. 
: Professor Biacx. Yes, but that would be true whatever Coleman 
said. That still would create doubts in my mind just as Plessy v. Fergu- 
gon creates doubts, I have great doubt about that, although Plessy v. 
Ferguson was the firm law in that case. 

My own estimate of where I start to say what is a reasonable time 
is not dependent in the least on what the Court said in Coleman v. 
Miller. T would address it as an original question and ask myself 
whether the time from the entry of the United States into World War 
I to virtually the election of Franklin D. Roosevelt was a reasonable 
time for one to speak of contemporaneous consensus. 

I reserve my opinion as to what Coleman v. Miller said because I am 
not kicking that around right now in my head. I think this is a prac- 
tical question rather than one that can be settled by one rather compli- 
cated and cloudy precedent in the Supreme Court. 

Ms. Hourzman. In that case, can we say until you have reviewed 
the language of Coleman v. Miller, the suggestion made to the com- 
mittee in such emphatic terms that the 14-year period raised serious 
doubts is at least inoperative? 

Professor Buack. I wouldn’t take that suggestion, ma’am. It raises 
serious doubts in my mind in very emphatic terms. The proposition T 
am emphatic on and totally committed to is you have got to do it by 
a two-third vote. And that is a different question altogether. 

Ms. Horrzaran. Let’s examine that principle. Is Congress required 
to ey with respect to all its powers under article V by two-thirds 
vo 
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Professor Biacx. No; I wouldn't think so. No; I do think so. 

Ms. Hourzman. What power do not require a two-thirds vote? 

Professor Buacx. I would suppose that as to anything in the article, 
Coneives would probably act by majority vote if the action were 
clearly disjoined in every way from action on the substance of an 
aiendmant, That would be my truly balanced answer. 

This would raise a lot of hypothetical questions. 

Ms. Hovrzman. Do you make some procedural distinction versus 
substantive distir.ction ? 

Professor Buack. No, ma’am. 

Ms. Hotrzman. What distinction, then ? 

Professor Biack. My distinction arises—again, this, to me, as I 
say, is the heart of the matter—from the language of what was voted 
on in 1972, 

Ms. Horrzman. Does Congress have to accept the ratifications by 
two-thirds vote? 

Professor Bracx. Certainly not. No, indeed. 

Ms. Hotrzman. Isn’t that inextricably linked to the substance? 

Professor Biacx. But the acceptance of ratification by Congress is 
not an article V power. It is not so stated. It is not in article V. As a 
matter of fact—— 

Ms. Hotrzaran. Where is it ? 


more minutes. 

Mr. Evwarps. If there is an objection—— 

The Chair hearing none, the gentlewoman is recognized. 

Ms. Hourzman. Thank you very much, Mr. Chairman, and mem- 
bers of the committee. ° 

Professor Black, surely there must be something in the Constitution 
that gives Congress the power to accept amendments? 

Professor Buack. If you say so, show it to me. If you say there is. 
J would think that would put the burden on you to tell me where it is. 
I don’t hapnen to recall if there is a passage like that. 

I don’t have the whole thing memorized by heart, but I don’t be- 
lieve there is. 

Ms. Horrzstan. So Congress has no constitutional power to deter- 
mine whether ratifications have properly taken place, whether 38 
States have ratified ? 

Professor Buacx. If it has, it arises by the kind of common sense 
inference that one makes in the silence of the Constitution. Isn’t that 
right, Tom ? 

Ms. Horrzman. Isn’t that an implicit power from article V? Isn’t 
it implicit Congress has the power to determine whether 38 States 
have ratified # 

Professor Brack. I think that is a subject—all the certitudes of 
these implications—I am not sure. I think perhaps so. It certainly 
isn’t in the Constitution. It is as implicit, as much an inference, from 
commonsense as is my view that a State may rescind. We get them 
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both from the same place. That is from considering what the common- 
sense positions on the matter are. te 

Ms, Horrzman. I haven’t said anything about rescission. 

Professor Buack. I know you haven't, but I have. I just said it. 

Ms, Hortrzsaran. Who determines whether rescission 1s valid, Pro- 
fessor Black, and by what vote? 

Professor Buack. My own theory would be that is a straightout 
question of law and should be determined by the courts. It is not a 
question of moreness or lessness, of prudence, that maybe three is too 
many and maybe five is not enough, and so on. That is not the way, 
in my mind, to legitimate constitutional amendments. 

It should be a very square-cornered procedure. It is a sheer question 
of law, yes or no, and in my view should be answered by a court, 

Ms. Horrzmax. You mean if there were 38 States that now ratified 
the equa! rights amendment, before any extension of time, you would 
say that no Pederal officials could at the direction of Congress certify 
that the amendment was now part of the Constitution; that that would 
have to wait for an order of the Supreme Court? Is that what you 
are saying? 

Professor Buack. It doesn’t have to wait any more than the passage 
of anonconstitutionl—— —.. 

Ms. Hourzaan. How does it get to be part of the Constitution, 
then? Just by what—— 

Professor Brack. Madam, T don’t. think you allowed me to finish 
my reply. : 

Ms. Horrzstan. Please. 

Professor Buack. That, of course, the Administrator of General 
Services who is now the official in charge of the premises could do 
whatever he was advised to do, and just as Congress may pass an 
unconstitutional statute which is later challenged in court, so it might 
approve what he has done or direct him to do so. 

It is my view just as with all other congressional action or at least 
with many other congressional actions, questions of law may arise 
as to their constitutionality. And when these questions come up in 
court, then the court decides them. 

Now, it seems to me that this is not one which falls within the 
political question exception. It is a straight, plain yes-or-no question 
of law and that the judicial branch should ultimately decide. 

This is not a prediction as to what they will do. I have no way of 
predicting what they will do. I am simply giving my own view as 
to what I think thev should do. 

Ms. Horraman. So I take it, then, in that case, that if 38 States have 
ratified the equal rights amendment and 3 have rescinded. prior to 
March 1979, that Congress would not have the right then to say that 
the rescissions were effective ? 

Professor Biacx. Congress has the right to say anything it wants to. 
The question is whether the Supreme Court should give effect. to what 
they say, as it is with all questions of constitutionality of acts of 
Congress, 

I do not think Congress would have the power to say with finality 
‘that the amendment had been adopted. 

Mr, Epwanps. The gentleman from California, Mr. Beilenson. 
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Mr. Bettenson. I just have one or two questions, Mr, Chairman. 

Let me go back just for a second, Professor Black, to what you 
people were just talking about. I am not sure that your answer is 
clear to me, although I expect I know what you mean and how you 
would answer, 

If you take the nonextreme case, not the ones you.were talking about 
before where a large number of States rescind or attempt to rescind, 
what is the situation with respect to rescission if we don’t extend the 
period for ratification? 

Professor Buack. My position is periectly clear that whether right 
or wrong, at least I am obeying the injunction of the late Tomm 
Dorsey, if you make a mistake, make it good and loud. I don’t thin 
this is a mistake. I think you need 38. That is the number, 38 un- 
rescinded ratifications, Of that, there is no question. 

It seems to me the worst possible way to deal with the question of 
the bedrock validity of the charter Constitution for somebody to 
decide whether under all the circumstances, maybe 36 or maybe 35 
is enough unrescinded applications. 

Either rescission is valid or it is not. And in my view, it is valid. 
So that there is no moreness or lessness, 

I put forward the extreme example I gave simply to show what 
mathematical induction could lead you to if you accept the rule you 
can’t rescind. : : 

Mr. Berttenson. If you are talking about reasonableness and fair- 
ness and—— 

Professor Brack. I am not on that issue. I am talking about the cold 
question of law, whether a State can rescind. 

Mr. Berenson. Thank you. I know how you feel about this. _ 

My other question is for Professor Emerson. And forgive me if you 
said something about this prior to my being able to be here this 
morning. ’ 

With respect to extending the period for ratification, is the situation 
different if the 7-year limitation had been included in the language of 
the proposed amendment itself rather than in the resolution ? 

Professor Emerson. I think it is a much stronger legal case by 
reason of the fact that the 7-year limitation was not included in the 
body of the resolution, but included in a sort of preamble or resolving 
clause. 

However, if you push me to the ultimate conclusion, I would say 
that that is a matter of form and that no matter where it would be, 
the intent of article V of the Constitution was that the substance be 

assed by a two-thirds vote and that the mode of ratification and by 
implication other procedural matters did net require two-thirds vote. 

Mr. Britenson. I guess both of you gentlemen are pretty well com- 
mitted to your position on this, I feel you are getting more and more 
partisan in your own way, and, therefore, less helpful to some of us 
who are trying to figure out this thing. ; 

I take it, then, Professor Emerson, you do not agree or believe that 
the case for rescission becomes much stronger if the period for ratifi- 
cation is extended ? i 

Professor Earerson. No; I think those two things are not connected 
and that the extension of the period of ratification has no effect on the 
validity of the rescission. 
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Now, I think that it might indirectly affect congressional judgment 
when the final day of judgment came and Congress was considering 
whether or not 38 States had validly ratified. The length of time might 
be a factor that could be taken into account at that point. 

gah facts I think it would be. But that is only an indirect effect, I 
think. 

Mr. Bettenson, Thank you very much. 

Mr. Serpertina, Would the gentleman yield ? 

Mr. Bettenson. J would be happy to yield. 

Mr. Serpertina. Professor Black, I have the Coleman decision be- 
fore me. And I would like to read a paragraph from it. It relates to 
the colloquy you had with Ms, Holtzman, I am quoting: 

Ovr decision that the Congress has the power under article V to fix a reason- 
able limit of time for ratification in proposing an amendment proceeds upon the 
assumption that the question, was a reasonable time, lles within the congressional 
province. If it be deemed that such a question is an open one when the Hmit 
has not been fixed in advance, we think that it should also be regarded as an 
open one for the consideration of the Congress when, in the presence of certified 


ratifications by three-fourths of the States, the time arrives for the promulgation 
of the adoption of the amendment. 


And here is the key sentence on the last point Ms. Holtzman raised: 


The decision by the Congress, in its control of the action of the Secretary of 
State, of the question whether the amendment had been adopted within a reason- 
able time would not be subject to review by the courts. 

Now, if that is not subject to review by the Court, then it seems to 
me that the question of whither it had been ratified under the circum- 
stance that we are considering is also not subject to review by the 
Court because I can’t see any basis for distinction. 

What we are saying is that Congress will act on deciding whether 
there has been a ratification and that that question is not reviewable. 

Isn’t that what the court said in Coleman? 

Professor Brack. I cannot think of two questions more different 
with respect to their legal quality than the question whether reason- 
able time has passed on the one hand, and upon the other the question 
whether a State may or may not rescind or whether a two-thirds vote 
is or is not required for the passage of the pending proposal. 

On the one hand, a reasonable time is evidently a prudential ques- 
tion, depending on all kinds of aie about the state of the country. 

The other two questions are plain legal questions, yes or no, Either 
rescission is velid or it is not. 

Mr. Serpertina. But you are giving your view as if you were a 
Member of Congress. You could make that argument on the floor, but 
we are talking now about the legal question. 

Professor Brack. Yes, sir. And I am attempting to answer you in 
those terms. 

Mr. Semerrino. You are saying the legal question should be decided 
on the basis of your feeling that this is something there has been 
consensus on or not. I don’t think that is anywhere in the Constitution. 

Professor Buacx. Let me try to straighten out, of course, in the pres- 
ence of multiple issues what has been a rather confusing situation. 
there are two or three totally separate issues we have been talking 
about. 
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One is the question whether 14 years is a reasonable time. I have 
said in my statement that it is likely that a judicial court would hold 
that that question is political. : : 

The other two issues, quite simply, in no way connected with that, 
are whether a State may or may not rescind. and whether a two-thirds 
vote is or is not required for the passage of the pending legislation. 

The Coleman case says nothing about either of the latter two ques- 
tions. And they are entirely different. And so I am stating my own 
opinion. That is what you brought me here for. 

Mr, Serpertine. I know, but we are trying to test your opinion. And 
if we think zou have made a strong case, T am sure it wil! influence 
us powerfully. 

Suppose 38 States had ratified, and they had all sent in the certi- 
fications to the Congress and, thereafter, and before all 38 had ratified, 
some of the States sent in notices that they had rescinded and the Con- 
org chose to ignore the second certification and only recognized the 

rst. As I read the Coleman case, that is a decision whieh is not review- 
able by the courts. 

Professor Brack. All EF can say is ¥ can’t see how you can read it 
that. way because it concerned, not only a different question, but a dif- 
ferent type of question. It did not certainly concern that first one. 
And it concerned what to me is a very different sort of question. What 
is a reasonable time? 

That is a kind of a jury question. ; 

Mr. Sersertine. No, no. This is not talking about reasonable time. 
This is saying that the decision by the Congress on the question 
whether the amendment had been adopted within a reasonable time 
would not. be subject to review by the courts, presupposes that the Con- 
gress has decided that it has 38 ratifications. 

Professor Buack. Well, I don’t believe that language can be read to 
a reply to this case because the weight of the language is on the phrase 
“reasonable time.” Tf it is so read, it is nothing but a very eommon ju- 
dicial phenomenon and inadvertent generality which had no connec- 
tion with the facts of the Coleman case and in my view went too far. 

However, I don’t agree with your reading of it. The weight of that 
sentence is on the phrase “a reasonable time.” 

Mr. Serpexsino. That’s true; but in any event, I assume you would 
agree that Congress in making that certification could act by majority 
vote. 

Professor Brack. Yes. And as far as these latter two questions, 
whether the present resolution must be passed by a two-thirds vote or 
whether rescission by the States is valid, I would think that that ma- 
jority vote like so many other majority votes in Congress, from Afar- 

ry v. Madison right straight down to the present, might be reviewed 
by the judiciary. 

Mr. Serperurne. Thank vou. 

Mr. Epwarps. Mr. Wiggins. 

Mr, Wicorns. Mr. Chairman, I am going to pass at this time. 

Mr. Epwarps. The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drtnan. Thank you, Mr. Chairman. 

I would like to ask both witnesses this: 

Assume that this Congress, the 95th Congress, extended the period 
for 7 years, and then let us assume that in the elections of November 
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1978, all of the floor leaders of such & movement and some of those 
who voted for it were defeated. Could the 96th Congress in January 
1979, rescind the extension? : ; ak 

Professor Emerson. Insofar as they were dealing with the question 
of what is a reasonable time, and if they changed their views as to 
what was a reasonable time, they could rescind. ’ 

If they were attempting to withdraw the amendment from consider- 
ation by States, they could in my judgment not do that. 

Mr. Drinan. Professor Black. 

Professor Buack. I think they could. Yes; I can’t see how if the 
present Congress has the power to do this, and I believe they do, by an 
appropriate vote, a subsequent Congress would not have the power to 
rescind that action. 

Mr. Drinan. Would the subsequent Congress need to do it under 
your hypothesis by a two-thirds vote? 

Professor Buack. I think so, yes. I answer that somewhat dubiously, 
but I think so, yes. 

Mr. Drinan. Tying it into this question, suppose that we didn’t 
extend it for 7 years. Suppose we just said that the date that we 
briefly set of March 1978, is that famous term “inoperative.” We just 
eliminated the deadline. We didn’t say 7 years. We just said that is 
no longer binding. We just repealed that particular time limit. 

Professor Buack. I think you would be right back with Coleman v. 
Miller then. If you did, let me reiterate, I think you would have to do 
that by two-thirds vote. : 

Mr. Drrvan. I understend that. ; 

Professor Biacx. If you did that, then you would be producing the 
same situation that existed or would have existed with respect to the 
child labor amendment if they had never procured the necessary rati- 
fications. That is, when the time came, you would have to decide. 

Mr. Dainan. Except we would have some rational basis for wiping 
out that 7 years. 

That is, Professor Emerson has said and other witnesses have said 
that 7 years was adopted rather arbitrarily. Martha Griffiths, the spon- 
sor of the amendment, said, “Well, it has always been 7 years ever since 
the Prohibition Act.” 

Seven years is not a term of the act. I don’t know where it came 
from. Maybe the Bible or something.. Couldn’t we rationalize now 
by saving we had no way of estimating at the time how long it would 
take for public opinion to give a rational, definitive judgment on this? 

We chose 7 years just out of custom. We never had a single hearing 
on it. Therefore we eliminate the 7 years and just allow the thing to go 
on until it is ratified or rejected. | 

Professor Buack. Sure. Within a two-thirds vote, you could do that. 
And if it ever received 38 unrescinded ratifications, then the time had 
been too long. : 

a was contemplated in Coleman that decision would be made after 
the fact. 

.Mr, Drinan. Professor Emerson, do you think we could say the 7 
years is inoperative by just a majority vote? 

Professor Emerson. Yes, I do. I think it could be done by simple 
saa onty vote, and the result of that would be simply to eliminate any 
time limit. — 
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But then, the question of the time limit would come back when it 
ultimately came before Co for promulgation as to whether rati- 
fication by 38 States had taken place within a reasonable time. Con- 
gress does have to make that decision. 

Mr. Drinan. Presumably, whatever is left of Coleman v. Miller 
would hold until the passage of time is very clearly unreasonable. It 
is up to the Congress to decide if it is 10 or 12 years. Presumably that 
would not be invalidated. 

Professor Emerson. Correct. That would be a matter for the judg- 
ment of Congress which would not be reviewable by the courts. 

I should say incidentally when the time limit first came up in the 
case of the 18th amendment, Senator Ashurst, who I believe was the 
first one who raised it, talked in terms of 10 or 20 years, not 7 years. 
Later, it got cut back to 7 years. 

In this case, the 7 years has operated so that there have only been 
three legislatures elected by the States. And a fourth one will not 
really have time to act by March 22, 1979. 

So that it doesn’t seem to me that extending it beyond the terms of 
three legislatures is at all unreasonable. : 

Mr. Darnan. On that precise point, Professor Emerson, in view of 
the legislative history of the 14th amendment, when Congress in fact 
disallowed rescission, do you think an argument can be made that the 
said State legislators were on notice that their decisions to ratify were 
in effect irrevocable? 

Professor Emerson. I think so. I think that the clear weight of the 
historical precedents and, therefore, in effect the clear weight of the 
law as of that time was that a State could not rescind. 

I think that the citizens of Idaho and Nebraska and Tennessee were 
entitled to rely on the ratification as being an end to the matter. And 
I think that Congress would be entitled to take that into account when 
the 38 States were preeentes to them. That is the kind of a question 
that Congress should consider and was intended under the political 
doctrine to consider. 

Mr. Drinan. Thank you very much, Thank you. 

Professor Black. 

Professor Buack. May I now simply say that I categorically deny 
that there is any weighty precedent to the effect that amendments to 
the Constitution of the United States may be proclaimed where there 
not in effect three-fourths unrescinded ratifications. The 15th and 19th 
amendments are not precedent at all. There wasn’t even any issue in 
those cases. And I don’t know how they could be cited. 

The 14th amendment precedent, as you said a while ago, was decided 
by the House of Representatives that already knew they had the 
requisite 28 votes. They had a telegram from Georgia in their hand 
and knew they were deciding a moot point. 

When Seward proclaimed the amendment, the Georgia ratification 
was in his hands. And so no amendment to the Constitution has ever 
been proclaimed without three-fourths unrecinded ratifications from 
the States. There is not much weight of precedent in that. 

Mr. Serprrrine, Will the gentleman yield ? 

Mr. Drinan. I would be happy to yield. 

Mr, Semerttna. Professor Black, I would like you to clarify one 
other point, if you would. 
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Your interpretation is that the 7-year period is an integral part of 
the amendment. And yet-—— : 

Professor Buack. No, sir, it is an integral part-of what was voted 
on that day. 

Mr. Semerttna. I am not sure I understand that distinction. Maybe 
your answer to my question will bring it out, Here is the question : If 
the time limit is an integral part of what was voted on that day and if 
a two-thirds vote of both Houses now changed the time limit, wouldn’t 
we be starting out with another amendment which would have to be 
ratified all over again under your theory ? ‘ 

Professor Buack. As I have said, you aught in a coldly logical way 
come to that conclusion. I don’t think any is hurt; that there is 
any substantial interest in reliance that is involved there and that the 
ana of time as a housekeeping matter doesn’t really hurt the 

tates, 

I guess you could say that as a straight-out matter of logic that you 
are. making a new proposal. I don’t press that point. 

Mr, Serpertrne. I don’t think anybody would be assured of extend- 
ing the time either because you didn’t have to have a limit in the first 
piace according to the —— . 

Professor Biacx. Well, the question there, and now I really am going 
to go around, the way the Joint Resolution 208 is worded is such that 
it is not knowable whether any single—not knowable as a constitu- 
tional matter except this is what people remember from the occasion— 
as to whether anybody would have voted for that resolution at all, if 
it hadn’t had this 7-year unit. From che passage of the amendment that 
was put in it which the words “7 years” was twice mentioned as of im- 
portance by the sponsors of the amendment, it would seem to me very 
unlikely that nobody considered that language. But I don’t think we 
ought to make that kind of guess as to constitutional matters. It seems 
to me that the two-thirds vote was for the package as a whole and 
that we don’t know what the vote would have been, we cannot know 
what the vote would have been, without that whole package. 

Mr. Semzriine. It seems to me that goes to the substance of the 
amendment, then, and that you can’t make any change at all, by a 
two-thirds vote or otherwise, because it is a new deal. 5 you have to 
start all over again. 

Yet, you say that is not your position. 

Professor Brack. No; that is not my position. I would rather defend 
the position I actually hold by reference again to the language here 
which seems to me unambiguous, absolutely without question of mat- 
ters of “reliance” and so on, but simply in its own terms says the fol- 
lowing article is proposed as an amendment which shall be valid when 
ratified by the legislatures of three-fourths of the several States within 
7 years, and the date of its submission. 

That is what passed. That is the operative legal language. If that 
language didn’t pass, then nothing passed. 

Mr. Serpertina. Thank you. 

Mr. Epwarps, Professor Black, do you agree that the housekeeping 
part of the resolution, which isthe first part—— 

Professor Buacx. Which resolution are we talking about, Mr. 
Chairman? 
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Mr. Epwarps. We are talking about the resolution that was passed 
in 1972. Only a portion of it is going to be part of the Constitution, the 
second part. 1 Aen Sx ; 

Professor Brack. But muy I just say that none of it is going to be 
a part of the Constitution or a part of anything else unless the legis- 
latures have ratified within 7 years. That is the plain meaning of the 
language that precedes the text. i 

Mr. Epvwaros. I understand. But do you agree that if Congress had 
. 80 desired that. Congress could have passed the resolution in two sec- 

_ tions—first, that part which would be a portion of the Constitution 

by a two-thirds vote, and later, one implementing legislation for the 
housekeeping procedures by a majority vote? ans 

Professor Brack. Absolutely. Certainly. Absolutely, if it had been 
done that way, but it wasn’t done that way. It wasn’t done that way. 4 
Certainly, that would be fine if they had done it that way. 

There is no reason why not, incidentally. But it was not done that 
way. : 

Mr. Epwarps. I presume you would have been more deeply offended 
if the resolution before us today would have amended that portion that - 
would be a part of the Constitution by a majority vote? 

' Professor Biack. I am not really offended at all. I don’t know how 
to answer that question, Mr, Chairman, because my disagreement with 
the position that this thing can be done by majority vote is absolute. 
The cup is full. I don’t see how it can be made any more full. You 
know, I don’t sense the sweet of victory in this discussion at all, so I 
am not offended at all either way. ; 

Ms, Tourzaan. Would the gentleman yield? 

Mr. Epwarps. Yes, I yield to the gentlewoman from New York. 

Ms. Hotrzsran. Thank you. 

T just have one question to ask you, Professor Black, on the majority 
vote issue. Perhaps I didn’t understand the thrust of your testimony 
in this respect. 

Is it your statement that the reason a two-thirds vote would be 
needed to change the time period is that the person who voted—mem- 
bers of Con who voted on it at the time it was proposed to the 
States relied on the fact that that 7-year period world stay in effect 
until it were overturned by a two-thirds vote? 

Professor Buack. My reliance is on two separate things, One is 
what to me is the unavoidable and plain meaning of the text of Reso- 
lution 208 which requires no psychological projection of reliance of 
any kind. It simply says this shall be valid if it is passed or ratified , 
within 7 years. And by amy eons of course, shall not. That is the 
action which is now prop to rescind. 

It seems to me the technical case is complete when one looks at that 
language. I think that it would be unfortunate for the future as well ag . 
for this amendment if one picked and chose among the provisions con- 
tained in a whole package peed by the Houses of Con those 
poe which people did rely on and those which they didn’t rely on. 

think the only safe procedure in the case of constitutional amend- 

ment is to assume that they meant what they said and that a vote taken 
is influenced by-the entire contents of that which is voted upon, That 
is the usual assumption. 
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Ms. Hourasan. Well, that is where my confusion arises, because it 
may well be that even if they did to some extent rely on the-7-year 
riod, they might just as well have relied on interpretation 0 the 
‘onstitution. And a future Congress by majority vote could have 
changed that. : : 

Professor Biack. Well, it would be hard for me in the unlikely 
happenstance I would ever be in Congress. 

ifs. HoirzMman. I would agree with you. . ; ; 

Professor Buack. But it would look to me like while the question 
of reliance in this particular case is ultimately a psychological ques- 
tion and we can’t go back and psychoanalyze everybody, that the safe 
rule is to presume that people voted on a short proposition like this, 
which you can read in 60 seconds, on the basis of all its provisions. 

° The technical argument again being, and it is nonetheless persuasive 
for being technical, the word “valid” is conditioned upon a certain 
event—namely, ratification within 7 years; that there was never any 
vote that this amendment should be valid at all unless it was ratified 

: within 7 years. ; 

Now, who thought what, and what was said on the railway and all 
that, I don’t know. But I am looking for a rule of constitutional law 
which will be good in good times and bad and for all kinds of amend- 
ments. And it seems to me the only safe one is the assumption that if 
a short thing like this is voted on, all parts of it are operative. 

And the operative language, the linchpin of the whole thing, is a 
sentence in which the condition could not be more plainly stated than 
it is—that it be ratified within 7 years. People either knew they were 
voting for that or they just were not thinking, 

Ms. Hovrzman. Isn’t it safest to assume that they presumed that 
that amendment would follow; that whatever the Constitution said 
with respect to the validation of that amendment on changes with that 
amendment would, in fact, be the case; isn’t that the safest assumption ¢ 

And that, therefore, brings us right back to the initial issue as to 
what the Constitution says on this matter. 

I have no more time. 

Professor Buacx. What it says on the matter of the change is in a 

-sentence which specifically conditions validity upon a certain event, 
not, of course, spelled out in the Constitution. 

I would think that one of those underlying postulates which guide 
and control, which Mr. Justice Frankfurter spoke about, would lead 
us to say—one of those postulates would be—that when language 

‘ is absolutely clear, if it is clearly conditional, if it clearly imposed a 
certain factual condition upon the mere validity of a provision of law, 
that it means what it ssys and that that is not to be valid until that 
condition occurs. 

‘ Mr. Epwarps. The gentleman from California, Mr. Wiggins. 

Mr. Wiearys. Thank you, Mr. Chairman. 

_I would like to examine with our distinguished witnesses the under- 
_pinnings of the argument that a State may not rescind. 

.My reading has caused me to conclude there are basically two argu- 
ments which are relied upon by those who maintain that position. 

The first, and I think perhaps the weaker of the two, is the text of 
the article V itself which grants a power to ratify only. It has been 
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argued that the power of the State is exhausted once it has concluded 
the act of ratification. : . 

That argument troubled me because by parity of reasoning, the 
powers granted elsewhere in the Constitution to other branches such 
as those found in article I, section 8, would cause one to conclude that 
Congress may regulate, but it may not deregulate, it may not recon- 
sider affirmative action once taken, because textually, the power to act 
is only granted affirmatively. at : 

Would cither one of you like to comment about that giving weight 
to the argument that ratification only means an affirmative act? 

Professor Brack. I think it is a trivial argument, Mr. Congressman. 
I think that the Constitution is dropped into a system of Jaw and has 
many postulates which are not stated in the text and that the fact is 
that in our system of law, some juristic acts are rescindible, and some 
are not. And we decide whether they are or are not on the basis of 
reasonable commonsense. a 8 

And in my view, the text contributes nothing to the solution. 

Mr. Wieerns. Professor Emerson. 

Professor Ewerson. I think there is some substance to the argu- 
ment, although J don’t think it is by anv means a major argument for 
the position that rescission is not valid. It does seem to me that we 
are not. dealing with a statutory legislative matter. You are dealing 
with an amending process. 

And in the amending process, it seems to me quite logical to say that 
the power given to the State was to ratify and that the objective of the 
article V was to obtain a statement from the States as to what their 
Yosition on ratification was and that one cannot go back and forth, 
in and out, all the time; that therefore, there is justification that a 
State may nof rescind. 

Tfowever, IT think there are stronger arguments than the text of 
article V. T think the position of Madison, which is quoted in the De- 
partment of Justice’s bricf, is essentially the theory. 

Mr. Wicarns. I want to go to that now. if I may. 

Madison was concerned about conditional ratification in his cor- 
respondence with Mr. Hamilton. T have read that letter as I am sure ~ 
you have. And Mr. Madison begins by saying he has only a moment 
to consider the question. 

I agree, however, with his casual conclusion that 2 State may not 
attach express conditions to its ratification of the Constitution, That 
makes eminent commonsense to me because we would not have a uni- 
form constitutional text if each State attached its own reservation to 
‘that language. 

But. T want to inquire whether or not von can agree that there is a 

gulf of difference between an express condition made by a State on its 
ratification to the case of the inevitable and necessary implied condi- 
tion that a right to vote at all carries with it the right to vote yea or 
nay or to withdraw one’s vote prior to the time the tally is made. 
__ It seems that the nature of the condition is so greatly different from 
that express condition which concerned Mr. Madison with respect to 
‘the ratification by New York of the original Constitution that. we 
should not rely upon that historical precedent as the legal underpin- 
nings of our determination that a State cannot rescind. 

I wish you or both of you would comment on that. 
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Professor Biack. I will comment on it by saying my state of mind 
is entirely in agreement with what I take to be the tenor of your 
remarks, T somebody hadn’t raised it, it would never have occurred 
to mo to describe the right to rescind as in any way a function of the 

‘attachment of an original condition. This seems to me a most un- 
natural way to talk. E . ; 

The right to rescind, if it exists at all, arises by operation of law, 
is not an explicit condition attached, and would be in no way affected 
by anything a State said at the time of ratification. ; 

“And if it doesn’t exist, then they can’t rescind. And the right, 
whether it exists or not, totally to withdraw consent doesn’t seem to 
me a condition at all. I wouldn’t have thought that a natural way to 
look at’ it. 

Certainly, it is separated, as you suggest, by the whole sky from the 
attachinent of substantive conditions affecting the tenor of the amend- 
ment to a ratification. These two things are not related to one another 
in the least and have no connection with one another. 

Mr. Wicarys. Professor Emerson. 

Professor Emerson. I think the wording of Madison in which he 
said action by the State was irrevocable clearly covers the situation on 
the face of it. It was a somewhat different situation, but it is neverthe- 
less true that-a ratification which can later be withdrawn is a ratifica- 
tion during a period of time, until another legislature is elected and 
considers it or something of that sort. 

And I think, therefore, it does come within the concept of ratifica- 
tion on the basis of a condition. . 

Let me say also that I think that the history, beginning with the 
Madison statement and including the action of Congress on the 14th 
amendment and those other occasions in which Congress has con- 
sidered this, add up to a very strong position that Congress has 
hitherto taken the position that rescission is invalid. 

I disagree with my colleague that the 14th amendment.resolution 
was meaningless or that other actions of Congress have been mean- 
ingless. I think the Department of Justice brief reviews that history, 
and it is quite a powerful history, it seems to me, tending ali in that 
direction. And although one may have had doubts at the beginning, 
it would be definitely changing the constitutional law on this point 
if one adopted the other position at this time—— 

Professor Buack. Mav 1? 

Mr. Wiaatns. My time has expired. 

Mr. Enwarns. Professor Black, did you want to comment? 

Professor Brack. I think it is merely repetitive. I simply invite 
anybody to read whet happened on the floor of Congress on the 14th 
amendment and see whether they think that is really a very good 
precedent. j 

Mr. Enwarps. Mr. Drinan. 

Mr. Drtxawn. Professor Black. T must say, I don’t see your argu- 
ment. that a two-thirds vote of both Houses would be required to 
extend the time. Let. me make this hypothesis that when the ERA 
amendment. was on the floor, a Member could have proposed that. the 
7 vears be extended to14 years. A simply majority vote would have 


passed that. ~_- 
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Professor Biack. Yes, and then he eee would have had a chance 

vote the package up or down after tha 
aa tod DanAW. Wait. If a member had failed to do that and then 
made a motion to recommit or used some other appropriate procedural 
device, he could have amended the proposed ERA. He could have 
arnended the resolution by a simple majority vote. 

Professor Buack. I would say absolutely not. 

Mr. Drinan. Under the rules of Congress, he could do that. 
Cannon’s precedents allow it. ; ; 

Professor Back. And there would be no two-thirds vote required 
for the second? 

Mr, Drtnan. No. This is a procedural step that you may amend 
something that is not of the substance of it. This is a procedure taken 
by Congress subsequent to the proposal of an amendment to the State. 

Professor Buack. Now, it would seem to me that that is———- 

Mr. Dauvan. That is quite clearly your position. . 

Professor Buack. Yes, it is. But I am relying on the Constitution 
rather than on the rules of the House or of the Senate. 

Mr. Drinan. Sir, you aro relying on the assumption that the 7 years 
belongs inherently to the amendment. I am saying that the 7 years is 
a procedural detail that Congress, prior to or subsequent to the en- 
actment by the House and the Senate, by a two-thirds vote, could 
have changed by asimple majority vote. 

Professor Biack. Prior to, you certainly could have. 

Mr. Drtnan. Under our rules, subsequently we could. 

Tf the Chair said that this is not an article of amendment itself, 
but rather something procedural, a clear majority vote would have 
obtained. 

Professor Buack. Father Drinan, it cannot be. Let me put it this 
way: Either my constitutional position is right or it is wrong. If it 
is right, it cannot be that the rules of procedure of the House super- 
cede it, on the most familiar principles. If it is wrong, then you 
don’t need the rules of the House. 

I would think, though, that the example vou gave would illustrate 
how wrong this would be. Suppose a two-thirds vote were procured 
by telling everybody that you were going to have 7 vears, and 
then you immediately changed it to 14 after they voted for it. 

But Ict me just say, fundamentally. that since my position, if it has 
anv validity, is 2 constitutional position, obviously, the rules of pro- 
cedure of the House of Representatives cannot have any relevance 
whatever to its validity or nonvalidity. , 

Mr. Drtnan. You don’t have to reach the constitutional question. 
Tt is just a question as to the congressional intent in attaching the 7 
years, We could have put throngh something the next. day saving that 
the constitutional amendment has to be ratified within 7 years, and a 
simple majority vote would have done that. We have clearly the power 
to do that. ; 

Professor Brack, You have in accordance with your rules? 

Mr. Drinan. If you can do it with a simple amendment, why do 
you say just because it is in the same clause in the same piece of paper 
we have to have two-thirds for something which according to our view 
is clearly a procedural matter? You have just conceded it could be 
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put through the day after we put this thing through by two-thirds by 
a simply majority. : 

- Professor Buack. I beg your pardon, Father. I did not concede that 
at all. I said that to me also would be unconstitutional and that cer- 
tainly the rules of the House can’t supercede the Constitution of the 
United States. 

Mr. Drinan. We concede that, yes. ; 

Professor Brack. So I don’t think they add anything or subtract 
anything from my position. ae Ne 
Mr. Serpercina. Well, it seems to me that Congressman Drinan is 
simply saying this: We could have adopted a resolution on the amend- 
ment which had no time limit, And then, that Congress or a sub- 
sequent Congress could pass a resolution saying: 

We are hereby notifying all of the States that unless the ratification is com- 
pleted within 7 years, we are not going to accept the certification. 

Professor Buack. Quite. And the result of that would be that two- 
thirds of each House would have voted for an unqualified and non- 
pondiional version of the amendment. And that is fine, but they 

idn’t, 

Mr. Semertinc. But a simple majority could have passed a sub- 
sequent resolution saying they were not going to accept ratification 
after 7 years. as 

Professor Brack. Quite. And in that case, the validity of the 
original vote would not have been expressly conditioned as it is in this 
piece of paper upon the condition of the 7-year limitation. You could 
change it every day if you had gotten a two-thirds vote for a wide- 
open signature. 

Mr. Semerrine. I understand your theory. And it seems to me it 
adds up to this, and I don’t think it is correct: 

Suppose the Congress had done it in two steps. ‘| he resolution 
hadn’t had any time limitation, but there had been an understand- 
ing at the time it was passed that they were going to pass a subsequent 
resolution in the House and Senate which did put a time limit, and in 
fact they did so. And they did it by a simple majority vote. 

Now, are you saying that since there was that understanding that 
a subsequent Congress or the same Congress could not thereafter pass 
another resolution in which they said, “Well, we have now decided 
to make it 14 years”? 

Professor Brack. No, sir, I would not think that constitutional 
process in this most fundamental of areas should depend- on the 
existence or nonexistence of silent or informally expressed 
understanding. 

I rest my whole case on the fact that this wasn’t an understanding. 
It was in the only thing that was passed. : 
Of course, if you could have gotten a two-thirds vote, and maybe 
in this one case you could have, I don’t know, I have no idea—I can’t 
read people’s minds 6 years ago, 5 years ago—that just simply pro- 
posing following the amendment of the Constitution of the United 
States, vote it up and a two-thirds vote, then I would think from that 
point on, the question of the time required would be flexible and in 

he hands of Congress by its majority vote power, 

Sure, but the point is that that wasn’t what was done, What was 
done was something that differs by the whole sky. 
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Mr. Serrrira. Well, what it comes down to in my mind is that, 
while the Congress cannot shorten the period once it has set forth the 
period in the amendment resolution because the States are entitled to 
rely on that, there had been no reliance by anyone outside of the 
Congress on a longer period, on the fact that the period of 7 vears, 
instead of a longer period. And because one Congress cannot bind a 
subsequent Congress, if a subsequent Congress wants to extend it, that 
is their business and nobody else’s. So I just feel that your position, 
while it may have merit as a matter of policy, to me does not really 
add up asa matter of law. 

Professor Biack. Well, sir-— 

Mr. Sermertine. And if that is wrong and you want to write us a 
subsequent statement or write me and tell me why it is wrong other 
than what we have already heard, ]-—— 

Professor Brack. I don’t believe I can now conceive of anything I 
could further say. The positions are clear on one side or the other of 
the question. 

Mr. Wiearns. Would the gentleman yield? 

Mr. Srmperrre. I don’t have the time. 

Mr. Wicotns. Excuse me, only on the issue of reliance, 

It seems to me that we need not have included a time limit at all. 
And from the gentleman’s argument, the States may have relied upon 
an indefinite time within which to consider the amendment. 

But any such justifiable reliance has to be considered in light of the 
Supreme Court decision which says that the sitting Congress can at 
some point determine that that amendment. is no longer viable, that it 
is stale. And I think that represents the case Jaw now. 

If that is the case, then I can’t understand the reliance argument 
unless one conditions the reliance upon the fact that a subsequent 
Congress may change the rule. And if it can change the rule, I believe 
me gentleman has to concede that he can change it either way, up or 

own. 

Now, I think it would be unscemly to put a 30-day statute limitation 
on this. And I don't believe Congress could do so. But if no action 
were taken on an amendment for the last five years of its considera- 
tion, I am not certain that Congress need even be bound by the 7 
years if Dillon v. Gloss means anything. 

Mr. Epwarps. Would the gentleman yield at that point? 

Mr. Wiaarns. Yes. 

Mr. Epwarps. Professor Black’s thesis, and certainly presented in 
the most responsible, lawyer-like manner, seems to me, however. to 
support the proposition that you can’t change it by majority vote. You 
can’t change anything by majority vote. 

T am afraid that your thesis falls down as far as I personally con- 
cerned when you say yes. it can be changed by a two-thirds vote, elimi- 
nating the reliance that Mr. Wiggins speaks of in the legislatures. It 
is either to me, if you are right, we ought to just have to start over 
again, 

Professor Brack. Well, it seems to me it. is very difficult for me to 
imagine, and I think this is what is so troubling about that. And I may 
push a No. 2 pencil over a yellow pad on that some time soon. It is 
very difficult for me to imagine the materiality of a possible reliance 
by State legislatures one way or another on this. That is not the kind 
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of reliance in any case I have been talking about. It has nothing to do 
with this. 

First of all, let me reiterate that I am not projecting a mere psy- 
chological fact of reliance, I start with the clear language of this text 
and what it says. And nobody ever voted for anything other'than this 
with the condition attached of 7 years. 

What I am saying as to reliance is that it is to me an impermissible 
assumption that no Member or Members of either House voted for 
this package, which is the only package which sent this amendment 
to the country, in reliance upon the 7-year limitation which was care- 
fully inserted on a motion as an amendment and which is stated in 
this document as a condition precedent, perfectly clear to the validity 
of the amendment. 

I find the concept of reliance by the State legislatures relatively 
cloudy. I don’t quite see what difference it would make to them. 

Mr. Epwanps. Well, if there are no burning questions by any of the 
Members, I think that we should adjourn at this time. However, I 
would like to thank the witnesses both very, very much for making an 
immense contribution to our deliberations. 

It is a thorny, sticky, constitutional problem that we face. And you 
have both made major contributions. 

[ Whereupon, at 12 noon, the meeting was adjourned. ] 


EQUAL RIGHTS AMENDMENT EXTENSION 


TUESDAY, NOVEMBER 8, 1977 


U.S. Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL ANC CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met at 9:40 a.m. in room 2141 of the Rayburn 
House Office Building; the Honorable Don Edwards (chairman of 
the subcommittee) presiding. : 

Present: Representatives Edwards, Drinan, Volkmer, Beilenson, 
McClory, and Wiggins. 

Also present : Thomas P. Breen, counsel; Catherine LeRoy, assistant 
counsel; and Roscoe B. Starek ITI, associate counsel. 

Mr, Epwarps. The subcommittee will come to order. 

This morning we are going to continue hearings on the constitu- 
tional implications of the proposal to extend the ratification period 
for the equai rights amendment. We wiil be hearing from three dis- 
tinguished lawyers: Erwin Griswold, former Solicitor General of the 
United States and former dean of the Harvard Law School, who is 
currently in private practice here in Washington; William W. Van 
Alstyne, who is at Duke Law School, currently visiting professor at 
the Marshall-Wythe School of Law at William and Mary; and Ruth 
Bader Ginsburg, professor at Columbia Law School. 

I want to take this opportunity to welcome all three of you and 
thank you very much for taking the time from your busy schedules 
to be of assistance to us in this interesting and sometimes perplexing 
constitutional problem that we have. All of the witnesses have been 
very helpful and we are looking forward to hearing from you and to 
having a dialog with each of you. 

Now if the witnesses approve, we are going to ask each of you to 
present his or her opening remarks. And then all three of you can 
remain at the witness table to respond to questions from the 
subcommittee. 

Without objection, all of the witnesses’ written statements will be. 
made a part of the record. 

Does any member wish any time at this point? 

Mr. McCrory. Mr. Chairman. 

Mr. Epwaros. Mr. McClory. 

Mr. McCuory. Mr. Chairman, I want to join you in welcoming the 
witnesses here. I think that we are having a very interesting academic 
exercise. However, as I indicated at the opening session, strategically 
I think that the legislation, the proposed legislation to extend the time 
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and with the various other ramifications that might be involved in 
such a legislative proposal, are ill-advised and I say that being the 
principal sponsor of the equal rights amendment on the Republican 
side of the aisle in 1972, when we adopted the resolution which is now 
up for ratification in the States. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Thank you, Mr. McClory. 

Mr. Drinan, 

Mr. Drinan, ‘Thank you, Mr. Chairman. ; 

I just want to welcome all three witnesses, but particularly former 
law school dean, Erwin Griswold, from the great city of Boston and 
Cambridge, and I look forward to the testimony of all three of these 
great legal scholars. 

Mr. Enwanns, Mr. Beilenson. 

Mr. Berenson. No. thank vou. Mr. Chairman. 

Mr. Epwarps. Dean Griswold, you may proceed. 

[The prepared statement of Mr. Griswold follows :] 


STATEMENT BY ERWIN N. GRISWOLD 


Chairman Rodino has asked me to appear before the Subcommittee to give 
my views on the question of extending the ratification period for the Equal 
Rights Amendment. 

The length of time during which a proposed Amendment remains open for 
ratification has long been a troublesome matter. Over the past sixty years, 
Congress has generally endeavored to fix a time in advance. In some cases, it 
has included a seven-year provision within the Amendment itself. This was done, 
for cxamptle, In the Eighteenth. Twentieth, Twontr-First, and Twentr-Second 
Amendments. In the case of the Nineteenth Amendment, there was no time 
limitation within the Amendment or in the proposing legislation. 41 Stat. 362 
(19191, This was also the case with respect to the Child Labor Amendment, 
which was proposed in 1924. 43 Stat. 670 (1924). 

In the more recent amendments, beginning with 1960, Congress has included 
a seven-year provision in the resolution proposing the Amendment, rather than 
inserting it in the Amendment itself. This was done, for example, with respect 
to the Twenty-Third Amendment (74 Stat. 1057), the Twenty-Fourth Amendment 
(76 Stat. 1259), the Twenty-Fifth Amendment (79 Stat. 1827), and the Twenty- 
Sixth Amendment (85 Stunt. 825). - 

In the case of the proposed Equal Rights Amendment. the more recent prac- 
tice was followed. 86 Stat. 1523, There is no time limitation in the proposed 
Amendment itself, but the Joint Resolution proposing the Amendment reads 
as follows: 

That the following article is proposed as an amendment to the Constitution 
of the United States, which shall be valid to all intents and purposes as part 
of the Constitution when ratified by the Legislatures of three-fourths of the 
a States within seven years from the date of its submission by the 

ongress, 

As indicated, the first time a specific period of years was included in the 
resolution was in the Joint Resolution proposing the Twenty-Third Amendment. 
This is the Amendment which allocated Presidential Electors to the District of 
Columbia, Examination of the legislative history of this Joint Resolution does 
not disclose that there was any expressed purpose or reason for this change 
in form. Presumably, this method was adopted because the inclusion of the 
time limit in the Amendment is cumbersome, and it is redundant to have to 
continne if as a part of the Constitution for all time. There is nothing to indicate 
fhat Congress meant more than this when. in 1960, it changed the form in which 
this question was dealt with, and put the time Hmit in the proposing resolution. 

The provision which became the Twenty-Third Amendment began a& S.J. Res, 
39, In the 86th Congress, First Session. The Senate Report relating to 8.J. Res. 
39 was Senate Report No. 561, 85th Cong.. Ist Sess. At that stage, the Joint 
Resolution dealt with a number of subjects, and did not include any time 
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Umitation within the resolution or in the Amendment itself. When S.J. Res. 39 
came to the House of Representatives, it was amended in two respects. One was 
to limit it to the appointment of Presidential Electors for the District of Colum- 
bia. The other was to insert the seven-year limitation in the resolution. With 
respect to the latter amendment, the House Judiciary Committee simply stated 
the amendment, and included a footnote, which reads as follows (House Rep. 
No. 1968, 86 Cong., 2nd Sess., p. 4) : Congress first adopted the T-year limitation 
provision in proposing the 18th amendment to the Constitution. It did so because 
at that time, several proposed constitutional amendments already submitted 
to the States for ratification had long lain dormant but were nevertheless subject 
to being resurrected and acted upon by the several States. (See Dillon v. Glogs, 
256 U.S. 368, 373 (1924).)} : 

There was also another resolution before the House—H.J. Res. 757. The 
House Report on this (House Rep. No. 1770, &6th Cong., 2nd Sess., p. 3) simply 
repeats the statement of the earlier House Report with respect to the seven- 
year provision. Eventually, it was S.J. Res. 39, as amended by both Houses of 
Congress, which was adopted. There is nothing in these Reports to indicate 
that Congress was intending to retain a greater control than ft had when the 
seven-year provision was made a part of the Amendment itself. 

In this situation, the question is presented whether Congress can, by its action 
alone, without the concurrence of the States, amend this Joint Resolution so as 
to increase the period during which it may be ratified. The questions raised 
by this proposal will be discussed under several subdivisions Lelow. 
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The only thing that is clear about this question is that no one except five 
Justices of the Supreme Court can answer it with authority. There is simply 
no decision which has dealt in any way with the power of Congress to amend 
a time limitation in a Joint Resolution proposing an Amendment to the Consti- 
tution. It is very difficult, too. to discuss the matter in terms of general prin- 
ciples. There has heen some suggestion in constitutional decisions that ratifica- 
tion myst oer within a passansble time, in tle ahsenea af crerifiertion by Con- 
gress, but there has been no agreement as to what is a reasonable time. There 
has been no dissent from the position that Congress may prescribe a reasonable 
period, within the Amendment itself, or in the proposing resolution. There has 
always been agreement, by consent and practice, that seven years is @ reason- 
able time period, when Congress has proposed it. Lut, there is no decision dealing 
in any way with the question whether Congress, after fixing a period in the 
Joint Resolution, may later extend the period by an at ondment of the Joint 
Resolution. which after ali has already gone to the states. 

Two analogies suggest themselves. With respect to confirmation by the Senate, 
it has been decided that the Senate loses power to reconsider after it has sent a 
communication to the President notifying him of confirmation, and he has acted 
on it. United States v. Smith, 286 U.S. 6 (1982). Similarly, although there is 
no decision on the question, it seems likely that Congress could not reconsider a 
bill which had been sent to the Prexident for his approval, and surely Congress 
could not do so after he had acted on it. These analogies seem to show that 
Congrexs loses the power for further action after it has formally communicated 
its decisions to the President, through delivery of a duly certified bill to him, 
or a formal notice of confirmation, On this basis, it can be argued, with consid- 
erable weizht. that Congress lost the power to change the Joint Resolution when 
it was furmaliy communicated to the States. If Congress were to undertake to 
change it now, this would amount to a new resolution which would have to be 
submitted to, and acted upon by, all of the States. 

There is one case which fas in the general area, though it does not deal with 
the specific question of the power of Congress to amend the time limitation in a 
Joint Resolution proposing an Amendment. This is Coleman vy. Miller, 307 U.S. 
453 61039). This involves the Child Labor Amenilinent, which was first proposed 
in 1924, and. as stated above, there was no time limitation within the Amendment 
itself or in the proposing resolution. The Amendment was rejected by the legisla- 
ture of Kansas in 1925, However, in 1937, nearly thirteen years after the Amend- 
ment was proposed. @ resolution of ratification was adopted by the House of 
Representatives in Kansas, and hy a twenty-twenty vote in the Senate, with the 
Lieutenant Governor casting the deciding vote In favor of ratification. 
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A sult was then brought in mandamus in a state court to restrain state officers 

- from certifying that the resolution of ratification had been adopted. This suit 

raised many questions, including whether the Lieutenant Governor was a part 

of the Legislature of Kansas within the proper construction of Article V of the 

Constitution of the United States, and also the question whether the ratification 
of Kansas, if validly adopted there, came within a reasonable time. 

I have referred to Coleman y. Miller as a “case,” rather than as a “decision,” 
because it is extremely difficult to tell what, if anything, was there decided. There 
is an opinion. written by Chief Justice Hughes, which is designated as the 
“Opinion of the Court.” But there were four members of the Court (Justices 
Black, Roberts, Frankfurter, and Douglas) who concurred in an opinion that 
the case should be dismissed for want of standing on the part of the complainants, 
and two members of the Court (Justices Butler and McReynolds) who dissented 
from the main opinion. Thus, there were six members of the Court who would not 
have reached the result stated in the so-called ‘‘Opinion of the Court.” This leaves 
only three Justices who concurred in the deciston expressed in that opinion. 

* The “Opinion of the Court” in Coleman y. Miller reached the conclusion that 
the questions (1) whether a state may ratify an Amendment after it has rejected 
it, and (2) whether a ratification after more than twelve years comes within a 
reasonable time, are both political questiOns, within the ultimate authority of 
Congress, and that they are not justiciable, that is, that they are not within the 
competence of the courts. 

From this, it could be contended that Congress alone can make the determina- 
tion whether it can amend the time limitation, and can make such an amendment 
for whatever reasons it thinks appropriate or desirable. Although Coleman v. 
Miller can be read to support such a conclusion, I believe that it isa very slender 
reed on which to rely. 
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Quite apart from the question of what was ‘‘decided” in Coleman v. Miller, 
it is clear that whatever decision was made there, if any, was based on the dis- 
tinction between questions which are justiciable, that is, which are appropriate 
for decisicn by courts, and those whlch are pelitical, where courts sheuld not 
intervene. In this connection, it is appropriate to recall that Coleman v. Miller 
was decided in 1939. This was near the end of a period when the Court took a 
rather narrow view of the questions which were properly justiciable. Some of 
the earlier cases are discussed in Coleman v. Miller. Within the next few years, 
several other cases were decided. These included Colgrove v. Green, 328 U.S. 49 
(1946), involving legislative districts and apportionment, and MacDougall v. 
Green, 835 U.S. 281 (1948), refusing to decide the question whether signatures 
on nominating petitions must be spread among several counties. 

This approach was entirely changed by the decision in Baker v. Carr, 369 
U.S. 186 (1962). As is well known, the Court did deal in that case with the quea- 
tion of legislative reapportionment, and in effect disapproved of the earlier cases 
in the area. The decision in Baker v. Carr has been extended and applied quite 
broadly. See Gray v. Sanders, 372 U.S. 368 (1963); Wesberry v. Sanders, 376 
U.S. 1 (1964) : Reynolds v. Sims, 377 U.S. 533 (1964) ; Jfoore v. Oglivie, 394 U.S. 
814 (1969); Hadley v. Junior College District, 397 U.S. 550 (1970). The Court 
also held in Bond v. Floyd, 385 U.S. 116 (1966), that the question of a state 
legislature's refusal to seat a member-elect because of his expression views 
presented a justiclable and not a political question. And this change of view was 
not limited to state matters, In Powell v. McCormack, 395 U.S. 486 (1969), the 
Court held that the political question doctrine did not bar its review of a challenge 
to an action by the House of Representatives excluding a member-elect. 

Thus, the conclusion in Coleman v. Miller, resting as it does on the political 
question doctrine, can no longer be regarded as having any particular vitality. 
Even if it can be regarded as a “decision, the foundation of that decision has 
been undermined by many more recent decisions of the Court deallng with the 
political question doctrine. 

1m 


Even if it should be concluded that Congress has power to amend the time 
Hmitation in the resolution proposing the Equal Rights Amendment, it seem to 
me clear that Congress should not adopt such an amendment. This would seem 
to me to be poor policy, and a bad precedent, and it would be widely regarded 
as a breach of faith with the states. It is also sure to result in litigation. 
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When the Amendment was proposed, it had a seven-year time limitation in the 
proposing resolution. This was the matter which was before the states, This was 
the condition under which the states acted when they ratified or when they 
rejected the Amendment. To change the time now is clearly a change in the an- 
nounced rules governing a substantial matter in our constitutional structure. It 
is a little like extending the time of a football game after fourteen minutes in 
the final quarter, with the score tied, and one team on the other's one-yard line. 

The Equal Rights Amendment is a matter which involves deep feelings, and 
may bring about very substantial changes in our society, changes far beyond 
anything which can now be foreseen. It would be very unfortunate, I think, if 
such an Amendment should be adopted after a last-minute change in the rules 
established by Congress, in a manner which many persons of widely different 
points of view would regard as unfair. 

As to the constitutional power of Congress, I do not know the answer. As I have 
indicated, there are no decisions dealing with the specific question. There is 
language in Coleman v. Miller which indicates that issues of this sort are political 
and can be decided by Congress. But Coleman v. Miller is of dubious standing 
now, and there is nothing in it, in any event, which deals with the issue of how 
Congress should handle such a question. In such a situation, it seems to me that 
Congress should be guided by principle, and not by expediency, If Congress 
should proceed, at this date, by this route, it may well impair the chances 
that the Amendment, if adopted, will be accepted and assimilated, by our society. 

I do not think that anyone can say with confidence that Congress has the power 
to make this change. It does seem to me that there are strong reasons why Con- 
gress should not undertake to exercise such a power. 

In this situation, Congress has an opportunity to take a positive and construc- 
tive approach. There is no doubt, I think, that the basic objective of the Equal 
Rights Amendment has widespread support among the people of this country, 
and this is a view which I fully share. The problems which have developed are 
the result of the sweeping and rigid nature of the Amendment as it was proposed, 
and because of widely feared concerns ab. ut the application and effect of the 
Amendment if it is adopted in the form proposed. 


Equality of rights under the law shall not be denied or abridged by the United 
States or by any State on account of sex. 

This seems simple enough, and it is surely appealing. The difficulty arises 
because it is hard to be sure how it will be construed and applied. Let us take, 
for example, the First Amendment to the Constitution, which provides that— 
Congress shall make no law ... abridging the freedom of speech, or of the press. 

There have been strong arguments made in high places that this is very simple. 
“Congress shall make no law” says the constitutional provision, and “no law’ 
means “no law.” Based on this, Justice Black took the position that libel laws 
were unconstitutional. And the First Amendment has been pushed very hard 
in many areas simply on the ground that “no law” means “no law.” Many of these 
results are undoubtedly sound. Nevertheless, there is a rigidity in this sort of 
constitutional construction which might lead to unexpected consequences if it was 
applied to the Equal Rights Amendment. 

Many of the concerns about the Equal Rights Amendment seem now to be 
relatively petty, and they have been belittled by proponents of the Amendment. 
The questions might loom more seriously if the Amendmer,. were adopted, and 
the courts then followed a rigid, literal approach in construing the Amendment. 
Indeed, why shonld such an approach not be adopted, if this is the Amendment 
which is finally ratified? 

I cannot catalogue all of the concerns, but I will mention a few of them, which 
seem to cover the larger matters. 

1, Prohably the most serious question in the minds of many persons is that 
of women in combat services in the Armed Forces. It is very difficult to see how 
this can be avoided, on a wholesale scale, if the Equal Rights Amendment is 
adopted as it now stands. Many women want it. If the Equal Rights Amendment 
is adopted, men could rightly claim that they could not be drafted for mill- 
tary services with the prospect of combat duty, if women were not drafted too, 
on exactly the same basis. But there is also a legitimate and serious question 
whether men in combat want to serve with women, and whether they can or 
should be required to do so, on a basis of complete equality, if the Equal Rights 
Amendment is adopted. Many persons, rightly or wrongly, see this as a serious 
threat to the security of the United States. 
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2. Another concern is with matters where we have already seen examples of 
extreme positions being taken. There was the question of father-son and mother- 
daughter banquets in schools. It took a Presidential directive to overcome that 
one. There is the question of boys’ choirs, and the participation of women in 
coutact sports. Is this the sort of thing we really want from the Equal Rights 
Alendment? . 

3. Next, I will mention such things as colleges and universities for men, and 
for women. A number of institutions have made the change in recent years. But 
is it clear that we want to say that Wellesley College, and Mount Holyoke 
College, are unconstitutional? There are similar problems with respect to men’s 
clubs and women's clubs. Must they be abandoned in the process of bringii; 
equality “to a drily logical extreme,” to use the words of Justice Holmes in 
Nobel State Bank v. Haskell, 219 U.S. 104, 110 (1911). 

4. There will also be questions with respect to such provisions as the widow's 
allowance which has been provided for centuries in the administration cf 
estates, and other provisions of law which have been favorable to women. Is it 
clear that we want to sweep these away, without the possibility of the further 
exercise of any legislative judgment? 

In this situation, I venture to suggest that Congress now has a clear oppor- 
tunity. It is one, I think, which would save a substantial amount of time, and 
would avoid the bitterness which would almost surely result from any action 
by Congress in extending the ratification time at this late date. 

What Congress should do, in my opinion, is to take a fresh start, building 
on the experience of the past several years, and propose a new Equal Rights 
Amendment, which would include qualifications to take care of some of the 
problems which I have mentioned. This could be done by simply adding a new 
section to the Amendment which would state that ‘Nothing in this Amendment 
shall...” Certain areas might be left for legislation by the states, perhaps 
with overriding legislative power in Congress. I would be better to leave some 
of these things to future legislation, rather than having them frozen for all 
time in the Constitution. I fully understand that it would be difficult to draft 
such qualifring language, and there would be sharp divisions of opinion about 
ir. Nevertheless, 1 think that it can be done, and that it is worth the effort. 

If Congress should draft and prepose a new Amendment, including such 
qualifying language, I think that there would be great relief and satisfaction. 
The basic objective of the Equal Rights Amendment is widely wanted, but the 
Ainendment raises some real and legitimate concerns, human nature being a 
reality from which we cannot escape. If these concerns ean be taken care of, 
it would be ny judgment that a revised Equal Rights Amendment, submitted to 
the states. would be quickly ratified, probably within a year or eighteen months 

sat the most. - 

This, it seems to me, would he constructive and statesmanlike action. It fs 
far better than making an amendment now under conditions which will be 
widely regarded as unfair. Because of the sweeping language uscd in the Eqnal 
Rights Amendment, as first drafted many years ago, and as proposed hy Con- 
gress in 1972, we have come to a sort of impasse. The problem can, however, be 
resolved if Congress will focus on a few qualifications, and will then propose a 
new Equal Rights Amendment. Such an Amendment will, I believe, command 
very wide support, and will be a major addition to onr constitutional fabric, 

The basic question here is one of fundamental fairness in the conduct of ene 
of our most solemn governinental functions, amending the Constitution of the 
United States. We should net change the rules as the period deliberately pre- 
scribed by Congress runs toward Its end. 


TESTIMONY OF ERWIN N. GRISWOLD, FORMER SOLICITOR GENERAL 
OF THE UNITED STATES - 


Mr. Griswono. Mr. Chairman, the length of time during which a 
proposed amendment remains open for ratification has long been a 
troublesome matter. Over the past 60 years Congress has generally 
sought to fix the time in advance, In some cases. it hag included a 7- 
year provision within the amendment itself. This was done, for ex- 
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ample, in the 18th, 20th, 21st, and 22d amendments, In the case of 
the 19th amendment, there was no time limitation, and this was also 
true with respect to the child labor amendment proposed in 1924, and 
this caused the difficulties that led to the litigation. Choos 

Beginning with 1960, Congress has included a 7-year provision in 
the resolution proposing the amendment,.rather than inserting it in 
the amendment itself. This was done with the 23d, 24th, 25th, and 
26th amendments. In the case of the equal rights amendment, the more 
recent practice was followed. There is no time limitation in the amend- 
ment itself, but the joint resolution provides that it shall be valid if 
ratified within 7 years. 

The 23d amendment was the first of these which put it into the 
proposing clause. This is the amendment which eventually provided 
for Presidential electors for the District of Columbia. 

Examination of the legislative history of this joint resolution does 
not disclose that there was any expressed purpose or reason for this 
change of form, Presumably, this method was adopted because the 
inclusion of the time limit in the amendment is cumbersome and it is 
redundant to have to continue it as a part of the Constitution for all 
time. 

There is nothing to indicate that Congress meant more than this 
when in 1960 it changed the form in which this question was dealt 
with and put the time limit in the proposing resolution. 

The provision which became the 23d amendment began in the 86th 
Congress. The Senate report relating to that was Senate Report 561. 
At ihis stave the joint iesolution dealt with a number of subjects and 
did not include any time limitation. When the joint resolution came 
to the House of Representatives, it was amended in two respects: 
One was to limit it to Presidential electors for the District; and the 
ovher was to insert the 7-year time limitation. 

And in my prepared statement, I have quoted the language which 
appeared in the House report, which gives no indication that it was 
thought that this retained a greater power in Congress than the other 
formulation. 

There is nothing in the reports to indicate that Congress was intend- 
ing to retain greater power than it had when the 7-year provision was 
a part of the constitutional provision itself. 

The only thing that is clear about this question is that no one 
except five justices of the Supreme Court can answer it with authority. 
There is simply no decision which has dealt in any way with tho 

. power of Congress to amend a time limitation in a joint resolution 
proposing an amendment to the Constitution. 

It is very difficult, too, to discuss the question in terms of general 
principles, There has been some suggestion in constitutional decisions 
that ratification must occur within a reasonable time in the absence of 
specification by Congress, but there has been no agreement as to what 
is a reasonable time. ‘There has been no dissent from the position that 
Congress may prescribe a reasonable time within the amendment itself 
or in the proposing resolution, 

There has always been agreement by consent and practice that 7 
years is a reasonable time period when Congress has proposed it. 

ut there is no decision dealing in any way with the question whether 
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Congress, after fixing a period in the joint resolution, and that is a 
sear distinction with the one case that is cited in this area, whether 
Congress may later extend the period by an amendment of the joint 
resolution, or, as I understand the pie form of the proposal before 
the committee, by a declaration of Congress after the resolution has 
already gone to this stage. : 

With respect to the declaration, I would just say that I do not see 
how this Congress can bond Congresses in the future. It may be 
interesting as to the point of view of this Congress, but the controlling 
determination will have to be made by the Congress at the time when 
the declaration is made. : ; 

Two analogies do suggest themselves. There is a strong doctrine 
in the law that after the Congress has acted on a paper, on a matter, a 
bill, or a confirmation, and has sent it out, that Congress loses power 
to change it. With respect to confirmation by the Senate, it has been 
decided that despite the rules of the Senate, the Senate loses power 
to reconsider after it has sent a communication to the President 
notifying him of confirmation and he has acted on it. That is the 
case of /nited States v. Smith in 286 US. 

Similarly, although there is no Federal decision on the question, 
there are many State decisions. It seems likely that Congress could 
not reconsider a bill which had been sent to the President for his 
approval. And surely Congress could not do so after he had acted 
on it, 

These analogies seem to show that Congress loses the power for 
further action after it has formally communicated its decision to the 
President through delivery of a duly certified bill to him or a formal 
notice of confirmation. 

On this basis, it can be argued with considerable weight that Con- 
gress lost the power to change the joint resolution when it was for- 
mally communicated to the States, True, it can amend it, but that is 
anew law. 

If Congress were to undertake to change it now, this would amount 
to a new resolution which would have to be submitted to and acted 
upon by all of the States, 

_ There is one case which falls in the general area and which has been 
discussed at some length. This is Coleman v. Miller, decided in 1939, 
involving the child labor amendment which had no timo limitation. 

This amendment was rejected by the Legislature of Kansas in 1925. 
However, in 1937, nearly 13 years after the amendment was proposed, 
a resolution of ratification was adopted by the house of representa- 
tives in Kansas and by a 20 to 20 vote in the senate, with the Lieuten- 
ant Governor casting the deciding vote in favor of ratification. 

A suit was then brought in mandamus in a State court to restrain 
State officials from certifying that the resolution of ratification had 
been adopted. 

I referred to Coleman v. Miller as a case rather than a decision 
because it is extremely difficult to tell what, if anything, was there 
decided, There is an opinion written by Chief Justice Hughes which 
is designated as the opinion of the Court. But there were four members 
of the Court—Justices Black, Roberts, Frankfurter, and Douglas— 


who concurred in an opinion that the case should be dismissed for want 
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of standing on the part of the complainants and two members of the 
Court, Justices Butler and McReynolds, who dissented from the main 
opinion. a 

PThus, there were six members of the Court who would not have 
reached the result stated in the so-called opinion of the Court. This 
leaves only three justices who concurred in the decision expressed in 
that. opinion. 

Pie opinion of the Court in Coleman vy. Miller reached the con- 
clusion that the questions whether a State may ratify an amendment 
after it has rejected it and second, whether a ratification after more 
than 12 vears comes within a reasonable time, are both political ques- 
tions within the ultimate authority of Congress and that they are 
not justiciable; that is, they are not within the -competence of the 
courts, 

From this, it could be contended that Congress alone can make 
the determination whether it can amend the time limitation and can 
make such an amendment for whatever reasons it thinks appropriate 
or desirable. Although Coleman v. Miller can be read to support such 
a conclusion, I believe that it is a very slender read on which to rely. 

Quite apart from the question of what was decided in Coleman v. 
Miller, it is clear that whatever decision was made there, if any, was 
hased on the distinction between questions which are justiciable— 
that is. which are appropriate for decision by courts—and those which 
are political, where courts should not intervene. 

In this connection, it is appropriate to recall that Coleman v. Afiller 
was decided in 1939. This was near-the end of the period when the 
Court. took a rather narrow view of the questions which were properly 
justiciable. Some of the earlier cases are discussed in Coleman v. 
Miller, But within the next few years after some ¢hanges in the Court, 
several other cases were decided. These included Colgrove v. Green, 
involving legislative districts and apportionment, and these two cases 
were decided before the change in the Court, and Af, acDougail vy. Green, 
decided in 1948, refusing to decide the question whether signatures 
on nominating petitions must be spread among several counties, 

But. this approach was entirely changed by the decision in Baker v. 
Carr in 1962. As is well known, the Court did deal in that case with 
the question of legislative reapportionment and, in effect, disapproved 
of the earlier cases in this area. The decision in Baker y. Carr has 
been extended and applied quite broadly. It has also been applied to 
actions in-the States. The Court held in Bond v. Floyd that the ques- 
tion of a State legislature’s refusal to seat a member-elect because of 
his expressed views presented a justiciable and not a political question. 
And it has not been limited to State matters. In Powel] y. fe ormack, 
the Court held that the political question doctrine did not bar its re- 
View of a challenge to an action of the House of Representatives, ex- 
eluding a member-elect. 

Thus, the conclusion in Coleman v. Miller relating as it does, or 
resting as it does, on the political question doctrine, can no longer be 
regarded as having any particular vitality. 

_ Even if it can be regarded as a decision, the foundation of that de- 
cision has been undermined by many more recent decisions of the 
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Court dealing with the political question doctrine. 
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Even if it should be concluded that Congress has power to amend the 
time limitation in the resolution proposing the equal rights amend- 
ment, it seems to me clear that Congress should not adopt such an 
amendment. This would seem to be poor policy and a bad precedent 
and it would widely by regarded as a breach of faith with the States. 

It is also sure to result in litigation. ; nee 

When the amendment was proposed, it had a 7-year time limitation 
jn the proposing resolution. This was the matter which was submitted 
to the States. This was the condition under which the States acted 
when they ratified or when they rejected the amendment. 

To change the time now is clearly a change in the announced rules 
roverning a substantial matter in our constitutional structure, It is a 

ittle like extending the time of a football game. Referring to last 
night’s game, it might be after 14 minutes and 58 seconds in the final 
quarter with the score tied and one team on the other’s 1 yard line. 

I did not know when I wrote this a couple of weeks ago how I was 
forecasting history. 

The equal rights amendment is a matter which involves deep fecl- 
ings. It may bring about very substantial changes in our society, 
changes far beyond anything which can now be foreseen and beyond, 
I believe. those envisaged by the proponents of the amendment. 

It would be very unfortunate, I think, if such an amendment should 
be adopted after a last minute change in the rules established by Con- 
gress in a manner in which many persons of widely different points 
of view would regard as unfair. 

aAs to the constitutional power cf Congress, I do not know the 
answer, As I have indicated, there are no decisions dealing with this 
specific question, There is Janguage in Coleman v. Miller which indi- 
cates that issues of this sort are political and can be decided by Con- 
gress. But Coleman v. Miller is of dubious standing now, if any, and 
there is nothing in it, in any event, which deals with the issue of how 
Congress should handle such a question. 

In such a situation, it seems to me that Congress should be guided by 
principle and not by expediency. If Congress should proceed at this 
late date by this route, it may well impair the chances that the _ 
amendment, if adopted, will be accepted and assimilated by our 
society. 

I do not think that anyone can say with confidence that Congress 
has the power to make the change. It does seem to me that there are 
strong reasons why Congress should not undertake to exercise such a 
power, 

In this situation, Congress has an opportunity to take a positive and 
constructive approach. There is no doubt, I think, that the basic ob- 
jective of the equal rights amendment has widespread support among 
the people of the country. And this is a view which I fully share. 

The problems which have developed are the result of the sweeping 
and rigid nature of the amendment as it was proposed and because 
of widely feared concerns about the application and effect of the 
amendment if it is adopted in the form proposed. 

As is well known, the o erating section of the equal rights amend- 
ment 1s majestic in its simplicity, Equality of rights under the law shall 
not be denied or abridged by the United States or by any State on 
account of sex. It’s simple, and it is surely appealing. 
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The difficulty arises because it is hard to be sure how it will be con- 
strued and applied. ae 

Let us take, for example, the first amendment to the Constitution, 
which provides that, “Congress shall make no law ... abridging the 
freedom of specch, or of the press.” ovate a 

There have been strong arguments made in high places that this is 
very simple. “Congress shall make no law” says the constitutional pro- 
vision, and Justice Black, among many others, says that “no law 
means no law. be : 

Based on this, Justice Black took the position that liable laws were 
unconstitutional, all liable laws, and the first amendment has been 
pushed very hard in many areas simply on the ground that “no law” 
means “no law.” . 

Many of these results are undoubtedly sound. Nevertheless, there is 
a rigidity in this sort of- constitutional construction which might 
lead to unexpected consequences if it was applied to the equal rights ‘ 
amendment. Many of the concerns about the equal rights amendment 
seem now to be relatively petty, and they have been belittled by pro- 
ponents of the amendment. 

The questions might loom more seriously if the amendment were 
adopted and the courts then followed a literal approach in construing 
the amendment. a 

Indeed, why should such an approach not be adopted if this is the 
amendment as it is finally ratified ? 

I cannot catalog all of the concerns, but I will mention a. few of 
them which seem to cover the larger matters, 

First, probably the most serious question in the minds of many per- 
sons is that of women in combat services in the Armed Forces, And 
I venture to sav that this is really at the heart of much of the opposi- 
tion which has finally arisen. 

It is very difficult to see how this can be avoided on a wholesale 
scale if the equal rights amendment is adopted as it now stands. Many 
women want it. If the equal rights amendment is adopted, men could 
rightly claim that they could not be drafted for military service with 
the prospect of combat duty if women were not drafted, too, on exactly 
the same basis. ; 

But there is also a legitimate and serious question whether men in 
combat. want to serve with women and whether they can and should 
be required to do so ora basis of complete equality if the equal rights 
amendment is adopted. 

Many persons, rightly or wrongly, see this as a serious threat to 
the security of the United States. 

Second, another concern is with matters where we have already seen 
examples of extreme positions being taken. These are small, but they 
are real and close to home. There was the question of father-son and 
mother-daughter banquets in schools. It took 2 Presidential directive 
to overcome that one. There is the question of boys choirs and the par- 
ticipation of women in contact sports in colleges and universities 
receiving Federal aid. 

Is this the sort of thing that we really want from the equal rights 
amendment? 

Next I will mention such things as colleges and universities for men 
and for women, A number of institutions have made the change in 
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recent years. For what it’s worth, I will say that I was the dean of 
the Harvard Law School, which recommended to the Harvard Corpo- 
ration that we admit women to the school. But is it clear that we want 
to say that Wellesley College and Mount Holyoke College are 
unconstitutional ? : 

There are similar problems with respect to men’s clubs and women’s 
clubs. Must they be abandoned in the process of bringing equality to 
a drily logical extreme, to use the words of Justice Holmes in the Nobel 
State Bank case? : 

And then, finally, there are also questions with respect to such pro- 
visions as the widow’s allowance, which has been provided for cen- 
turies in the administration of the States, and other provisions of law 
which have been favorable to women? Is it clear that we want to sweep 
these away without the possibility of further exercise of any further 
legislative judgment? ; 

In this situation, I venture to suggest that Congress now has a clear 
opportunity. It is one, I think, which would save a substantial amount 
of time and avoid the bitterness which almost surely would result from 
any action from Congress in extending the ratification time at this 
late date. 

What Congress should do. in my opinion, is to take a fresh start, 
building on the experience of the past several years and propose a new 
equal rights amendment, which would include qualifications to take 
care of some of the problems which I have mentioned. 

This could be done by simply adding a new section to the amend- 
ment which would state that “nothing in this ammendiment shall... .” 
Certain areas might be left for legislation by the States, perhaps with 
overriding legislative power in the Congress. 

It would be better to leave some of these things to future legislation 
making it plain that Congress would have power to enact such legis- 
lation, rather than having them frozen for all time in the Constitution. 

I fully understand that it would be difficult to draft such qualifying 
language and there would be sharp divisions of opinion about it. 

pcrendcles, I think that it can be done and-that it is worth the 
effort. 

If Congress should draft and propose a new amendment, including 
appropriate qualifying Janguage, I think that there would be great 
relief and satisfaction. The basic objective of the equal rights amend- 
ment is widely wanted, but the amendment raises some real and legit- 
imate concerns, human nature being a reality from which we cannot 
escape. 

If these concerns can be taken care of, it would be my judgment 
that a revised equal rights amendment submitted to the States would 
be quickly ratified, probably within a year or 18 months at the most. 

_ This, it seems to me, would be constructive and statésman-like ac- 
tion. It is far better than making an amendment now under conditions 
which will widely be regarded as unfair. Because of the sweeping 
language used in the equal rights amendment as first drafted many 
years ago, and as proposed by Congress in 1972, we have come to a sort 
of impasse. The problem can, however, be resolved if Congress will 
focus on a few qualifications and will then propose a new equal rights 
amendment, 
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Such an amendment will, I believe, command very wide support and 
will be a major addition to our constitutional fabric. : 

The basic question here is one of fundamental fairness in the con- 
duct of one of our most solemn governmental function—amending the 
Constitution of the United States. We should not change the rules as 
the period deliberately prescribed by Congress runs toward its end. 

Thank you, Mr. Chairman. 

[ Applause. | ; 

Mr. Epwarps. May I remind the people in attendance that House 
rules do not permit applause. ; ; 

Thank you very much, Dean Griswold. We appreciate your testi- 
mony very much. 

Mr. Drinan ? 

Mr. Drixan. Yes, Mr. Chairman. I move that the Subcommittee 
on Civil and Constitutional Rights permit coverage of this hearing 
in whole or in part by television broadcast, radio broadcast, or by any 
other such methods pursuant to committee rule 5. 

Mr. Epwaros. Without objection, the resolution is agreed to. 

Professor Van Alstyne. 

[The prepared statement of Professor Van Alstyne follows :] 


STATEMENT OF WILLIAM VAN ALSTYNE, COLLEGE OF WILLIAM AND MARY, 
MaRSHALL-WYTHE ScHOooL oF Law, WILLIAMSBURG, VA. 


We begin with this. Were Congress in any way to modify the proposed 27th 
Amendment itself, it could do so only in the manner provided by Article V in 
respect to wholly new amendments: to propose the modified amendment by two- 
thirds majorities uf Voll; Louses aud tu commence the ratification process anew. 
Quite plainly, no state's ratification of the earlier (and different) amendment 
could reasonably be counted as applicable to the modified amendment. 

The Joint Resolution now under consideration does not, however, modify the 
proposed “qual Rights Amendment at all. Rather, it would but extend the period 
within which states additional to those which have already ratified the amend- 
ment would remain eHgible to ratify that amendment. As the original provision 
setting that period at seven years (now to be exended by an additional seven 
years) was not a part of the proposed amendment and thus was not itself a 
matter to be “ratified,” approved, or disapproved by any state, I do not believe 
that the authority of Congress to extend that period is at all contingent upon 
agreement by any state. In brief, extension of the period by Congress is solely 
for Congress to determine, {t makes no change whatever in the terms of the 
proposed amendment, and such an extension does not mean that the ratification 
process must begin again. 

Whether the extension must be accomplished, or at least should be accom- 
plished, only on two-thirds approval by both Houses (rather than by simple 
quorum majorities of both houses), however, is a different question. As a dry 
legal question, it is my opinion that the Supreme Court, faced with the question 
in an appropriate case, is likely to do one of two things: either to hold that the 
issue is “nonjustifiable’ and inappropriate for judicial determination or, assum- 
ing that the issue is justifiable, to hold that the manner in which Congress itself 
resolved that issue (either way) was not so manifestly unreasonable as to have 
been unconstitutional. In brief, the result reached by Congress itself {whether to 
extend the period for ratification by simple majorities, rather than by two- 
thirds majorities, of both houses) is not likely to be overturned by the Supreme 
Court. 

This does not imply, however, that the question is not a constitutional one. To 
the contrary. It is to urge that the question is indeed a constitutional question 
which Congress should consider earnestly and fairly—-more earnestly than in 
other types of circumstances, moreover, precisely because its own view of the 
constitutional propriety of what it is about to do fs very likely to be final. 

It is in this light that I believe that while extension of the pertod for ratifi- 
cation may well be desirable (because Congress may well conclude that the 
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circumstances which justified the proposal of the Equal Rights Amendment have 
not so changed that further consideration of the Amendment is no longer timely), 
the Joint Resolution which would extend the time for an additional seven years 
should be deemed by Congress to require two-thirds majorities of both Houses 
rather than simple majorities, My reasons for this view are these. 

First, we are mutually aware that when the proposed Equal Rights Amend- 
ment commanded the two-thirds majorities required by the Constitution, it did 
so in the form of a Joint Resolution which provided that the Amendment would 
heeome valid “when ratified by the legislatures of three-fourths of the several 
States within seven years from the date of its submission by the Congress.” I 
do not think it fair-or plausible to suppose that the provision for this original 
expiration date was without purpose or effect. None of us can know with any 
degree of reasonable certainty to what extent the provision for that expiration 
date may have rendered the amendment more acceptable to some members of 
Congress than it would otherwise have been. That all but one amendment pro- 
posed during the last half century have been proposed only when accompanied 
by this same expiration date, and that at least some members of Congress might 
not have approved the submission of an amendment with no expiration date at 
all, however, seem to me to be matters which this Congress ought now conscien- 
tiously to take into account. 

Insofar as Article V itself requires two-thirds majorities as a condition of 
proposing an amendment to the Constitution, and insofar as we cannot know 
whether this proposed amendment would have commanded those majorities with- 
out provision of the original expiration date, it seems to me that this Congress 
ought not now resolve that further consideration of the amendment {s still timely 
except by a similar consensus, f.e.. by two-thirds majorities. 

To be sure, it may be “argued” that those members of Congress voting to ap- 
prove this proposed amendment should have considered that a subsequent Con- 
gress might, by mere ordinary majority vote, extend the period for ratification— 
that their failure to think this matter through was solely their own responsibil- 
ity. and cannot now affect the will of this different Congress. But the question 
before you is not whether an adrotft or legally adequate argument of this kind 
can be made. Rather, the question before you is what you deem to be fair and re- 
sponsible. The matter of extending an explicitly provided-for period of ratifica- 
tion is surely not a mere matter of detail. Featured as it was (and as it has 
been with only one exception in proposing every amendment since the seventeenth 
amendment) in the body of the Joint Resolution, not left simply to the foresee- 
able discretion of some later Congress to decide in the event that the amendment 
would linger for so long a period that questions must necessarily arise as to 
whether the proposed amendment had become moribund simply by the passage 
of time. I believe the fairer and more responsible thing to do is to determine 
your collective judgment as to whether the amendment remains timely (and thus 
subject to ratification for an additional seven years) by the same two-thirds 
majorities as it first eommanded. One might well put the question differently and 
more personally. Were you, as a member of this Congress, to vote with others 
similarly to propose an amendment to the Constitution of the United States by 
joining in a Resolution providing an expiration date identical to that found in 
H.J. Res. 208 (the joint resolution proposing the Fqual Rights Amendment), 
would you not feel more settled about the rightness of your vote if you acted with 
the understanding that a dectston by a later Congress to extend that expiration 
date must likewise command a two-thirds majority of both houses? It is my 
guess that you would. It is my point that that is essentially the issue you are also 
about to decide here. 

There is a second reason as well. We are mutually aware that among the thirty- 
five states (of a required thirty-eight) that have already raitified the Equal 
Rights Amendment, there are three in which subsequent sessions of their respec- 
tive state legislatures have presumed to adopt acts of rescission. There is.asa 
consequence, already some degree of uncertainty respecting the actual number 
of ratifications which Congress should count in its own ultimate determination 
of whether the Equal Rights Amendment may. at some point, be “valid to all 
intents and purposes as part of the Constitution.” My own view of that matter 
{x that when, as was done here, Congress provided for a designated number of 
years within which the proposed amendment would rest before the states, an act 
of ratification within that period should be deemed conclusive and irrevocable: 
Le. that the issue of ratification in each state wag important, that it might be 


117 


considered on more than one occasion, but that each state, acting within that 
seven-year period, once having determined to ratify should be held to have ex- 
hausfed its power for further consideration. 

When, however, Congress acts to extend the period for ratification for an ad- 
ditional seven years, it seems to me that Congress should also take into account 
additional problems that must inevitably- arise with respect to additional state 
rescissions, I would agree that no state should reasonably infer from the original 
Joint Resolution proposing the 27th Amendment that under no circumstances 
would Congress presume to extend the original seven-year period for ratifice- 
tlon, When Congress reconsiders the appropriateness of the original period for 
ratification and concludes by voting to extend that period, however, I do regard 
it as fair that a state might reasonably believe that, in light of that extension, 
its own original ratification should now be subject to reconsideration, t.e., that 
{ts original ratification, timely and conclusive when made within the original 
seven-year period, is not necessarily timely or conclusive in Nght of the greater 
number of years which Congress has now provided for allowing the proposed 
amendment to rest before the states. To regard a state’s ratification as conclusive . 
when made within the ortginally-provided seven-year period is not the same as 
to treat it as conclusive after Congress subsequently resolves to provide for 
still another seven years. 

This problem is difficult enough in and of itself. It is made more difficult br 
far, however, if Congress enscts an extension of seven years by less than two- 
thirds majorities of both houses. A self-imposed safeguard by Congress itself, 
that an extension of a period for ratification must also command the same extra- 
ordinary majority as was requried by Article V to propose the amendment, seems 
to me a minimum fair standard for Congress to observe insofar as it means to 
hold the previously ratifying states to their acts of ratification and to disallow 
them an opportunity to reconsider in-light of the longer period now to be allowed 
such states as did not ratify within the original seven-year period. 


TESIMONY OF WILLIAM VAN ALSTYNE, COLLEGE OF WILLIAM 
AND MARY, MARSHALL-WYTHE SCHOOL OF LAW 


Mr. Van Austyxe. Mr. Chairman, I was advised by a member of 
your staff that in the interest of time, and because you have had the 
privilege of hearing a number of-witnesses before, that it might be best 
not to read my statement. In my case, that would not be terribly time- 
consuming because my statement is rather brief, seven pages. But I 
want to act on that invitation. assuming that my prepared statement. 
extemporized as it was, would be part of the hearings in any case, and 
that the members of the committee may have had a chance to read it. 
Therefore, to make it a better occasion to engage those of you who 
have come to hear us today, let me simply improvise a summary. 

T was not under the impression that we were invited to express Views 
on the merits of the equal rights amendment, but insofar as that may 
identify a certain orientation or bias or suggestion in one’s own views, 
I think it fair to disclose to you that I believe in the merits of the 
equal ri¢hts amendment and regret its failure of ratification as of this 
time. Other amendments to the Constitution have been drafted with 
at least equally majestic. frequently far more ambignous language. 

That was the case of the most important amendment in the history 
of the country, the 14th amendment. The language of this compares 
favorably. in my view, There are necessarily margins of judicial dis- 
cretion in its ultimate construction, but a demand for greater explicit- 
ness, had it been pursued with regard to the 14th amendment to the 
extent that it has respectfully been argued repeatedly with regard to 
the equal rights amendment, undoubtedly would have meant that no 
such amendment could ever have been adopted. It would have been im- 


118 


poe to compose sufficient judgment on all matters of marginal 
detail. 

Having said that, nonetheless, there is a very great deal, both in the 
testimony of Dean Griswold and in the prior testimony of Professor 
Black of the Yale Law School with which I do find myself in 
agreement. = 

I agree, for instance, that these issues are probably more justiciable 
or subject to ultimate judicial resolution than has been suggested by 
some of the memorandums that you have received. I do think that the 
willingness of the Court to second guess the manifest reasonableness of 
congressional action in matters of fundamental law to this country 
has changed over the last 15 years. And Dean Griswold correctly 

oints out that reapportionment cases are well recognized, leading 
ilustrations. ; 

One far closer to home with regard to this House is the case of 
Powell v. McCormack, dealing with a provision of the Constitu- 
tion which seems as explicit as any that each House shall be the 
judge of the qualifications of its own Members. 

We may mutually recall that it was widely believed in advance of 
that decision that that profoundly was a nonjusticiable issue; yet the 
court did presume, and I think rightly, to ascertain whether or not 
the Constitution allowed the House to isolate qualifications other than 
those listed in the document. It concluded that it did not and went 
on to provide relief in the form of a declaratory judgment. 

There’s nothing in the provision of article V—the rhetoric and 
dicta of Coleman to the contrary notwithstanding—that exclusively 
commits the ultimate judgment on all determinations affecting amend- 
ments to the Nation’s fundamental law exclusively to the judgment of 
Congress alone. 

Rather, it is my view that the Court is very likely to find that the 
issue is nonjusticiable or to allow what Congress decides to do, as- 
suming only, quite frankly, that it is not manifestly unreasonable; 
that is to say, the probably judicial response or stance, in my view, 
will be one of utmost deference, very considerable latitude, far more 
generous than in the average case of constitutional review, but not 
- without limitations. os 

Now that is easily said on my part because it doeg not define the 
terra incognita of what is “manifestly unreasonable.” It seems to me 
that the clear sense of article V is derived from its requirement of 
extraordinary majorities when the country faces an alteration in its 
fundamental law: Two-thirds concurrence by both Houses. three- 
fourths of all the States. What is left untouched, of course, is the time 
frame within which that consensus must clearly emerge. 

It seems to me, then, that one must compare the reasonableness of 
the time frame with the specified demand for extraordinary majorities. 
Insofar as an extension is proposed here which would provide a total 
time frame of 14 years, then I think, contrary to the suggestion of some 
others who have appeared before vou, it is not premature for this 
House to consider the ancillary problem of possible prospective rescis- 
sions. Those rescissions that have thus far appeared—within the orig- 
inal 7 years—seem to me properly to be disregarded by Congress 
insofar. In keeping with congressional precedent, when the time frame 
was brief—as it was, indeed, between 1866 and 1868 with respect to 
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the 14th amendment—it is ill-advised for Congress to telegraph a 
willingness to allow a State once having ratified to rescind. 

To the extent, however, that the deadlino should be extended by an 
additional 7 vears, it seems to me foreseeable—and it is a foresight that 
this body should now conscientiously consider and not sanply exacer- 
bate the problem for a subsequent Congress—that. if foreseeably with- 
in 14 years, 38 States will have ratified at one time or another, but 
including as many as 13, 16, possibly 18, States that have in the 
interim also sought to reconsider and expressed a sentiment of rescis- 
sion, then there will arise a very profound doubt as to whether within 
a succinct, a compact and measured frame of time there has ever existed 
that sort of extraordinary consensus, which I think is instinct in the 
demand of article V for the change in the fundamental law. 

Now as to the basic power of Congress to extend the time, respect- 
fully, I do not doubt its power to propose an extension. I do not think 
it cosmetic nor a matter of detail that the original period of 7 years 
appeared as part of the joint resolution and is not a part of the amend- 
ment. No State was ever asked its consent to ratify or to reject the time 
period within which that State and other States would have to adopt 
the amendment in order that it become a fixture of the Constitution. 

It may have been an oversight as to its location, but in terrs of its 
legal efhcacy, I have no doubt of the capacity of both Houses com- 
bined to extend the deadline, consistent with the interstices of article 
V and the residual discretion of Congress. : 

Indeed, had no deadline been proposed—as you gentlemen are ve 
well aware, not until the proposal of the 18th amendment had a dead- 
line ever been proposed—and had an amendment lingered, quite ob- 
viously, Congress then would have had retrospectively to consider 4 
deadline, and I have no doubt that it can do so here as well, even to 
reconsider its original handiwork. 

When Congress does reconsider and revise that deadline, however, 
T urge you that the extension ought not be made in the absence of a 
two-thirds majority of both Houses. That seems to me helpful, again, 
to the manifest reasonableness of altering the fundamental law by 
consensus of an extraordinary kind. If less than two-thirds of the 
Members of both Houses are now persuaded that the equal rights 
amendment remains timely, that there has not been a sufficient modifi- 
cation of social condition or law in the United States to have rendered 
it obsolete or moot in one sense or another, I think the recordation of a 
continuing two-thirds extraordinary majority more nearly fulfills the 
spirit of constitutional propriety, which is instinct -in the explicit 
demand for a two-thirds majority in the original proposal. 

It is entirely conjectural on my part—as it must be on all of our 
parts—as to whether any of the votes of the more than two-thirds 
Members of both Houses which originally joined in the formulation 
of the amendment were forthcoming partly because the original pro- 
posal provided for an expiration date after 7 years. But because it is 
speculative. we cannot assume that the enactment of that 7-year ex- 
piration date was without meaning to any Member of Congress. 

Supposing. then, that it may have been of plausible influence to 
some, persuading them to join in the original proposal with a greater 
sense of rightness and fitness to the task than otherwise, it seems to me 
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more respectful of the requirements of article V that should an ex- 
tension be made, it should enjoy the same consensus.. 

T offer that observation without the remotest idea as to whether or 
not an extension of the deadline could command that two-thirds ma- 
jority. It is my private wish that it could. I hope that it can, I do not 
think that the Congiee should proceed in its absence, however, for 
I think it docs raise honorable doubts about the nature of the support 
which an amendment which will linger before the States for a very 
substantial period of time shall have had. 

And I urge you to consider adopting that two-thirds rule as part of 
your own rules of procedure in proposing an extension to the deadline, 

cause, it also seems to me to bear upon the licitness of those States 
previously ratifving now to reconsider, under an extended deadline, 
the continued timeliness of their original ratification. 

I say that in the absence of a two-thirds majority by Congress de- 
termining the necessity for an additional period, it would strike me 
that the argument of States originally ratifying, with a tentative un- 
derstanding of 7 years, that they should now be deemed fit to recon- 
sider the continued timeliness of their ratification is a persuasive argu- 
ment. Their argument is less persuasive to me, however, if Congress. 
having the appropriate dominant role—as, in my view, it is given under 
article V. and as [ think the Supreme Court has frequently implied is 
the case—by its own extraordinary two-thirds concurring majorities 
does register its view that the amendment remains exceedingly timely. 

Finally. I come to a proposal of my own and that I had not formu- 
jaied as of the time that I composed my original extemporized state- 
ment on very short notice. 

Tam truly troubled by the prospect of an amendment which for the 
first time shall specifically rest before the States for a total period of 
14 vears in view of the fact that three of the States have presumed to 
attempt to rescind already, and at least a fourth. to my knowledge, 
may be on the verge of attempting an additional rescission. If, indeed, 
a very substantial number of the previously ratifying States were to 
rescind, then I do put it to vou as an honorable matter that a subse- 
auent Congress will have a deeply troubled conscience in arriving at 
its collective view that an extraordinary consensus ever did exist 
within some discernible compact time. 

I was a bit surprised that the proposal was to extend the deadJine by 
an additional 7 years. I do not know how that figure tentatively was 
arrived at. Perhaps by the reiteration of custom; the original period 
was of that duration. And the original period of prior amendments 
since the 17th amendment was of that duration. 

My own view of the matter. frankly, is that the function of article 
V’s extraordinary majority requirements will be better observed if 
the extended period is somewhat shorter than that. 

I have read the remarks of Professor Emerson and listened here 
again to those of Dean Griswold and do understand that people hon- 
orably disagree on the possible construction, interpretation, and. in- 
deed. social wisdom of this. I do regard the amendment currently 
resting before the States as still timely. as I hope vou will as well. 

T think at least a reasonable additional period for the extension of 
that grand debate is well in order, An additional period of 7 years is 
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vexing to me in light of the prospective rescission problem. I think 
it at least a viable alternative that this committee might consider 
a shorter extended period. ; i 

My own view is that roughly 3 years should provide a single decade 
during which a major proposal rests before the country contemplating 
an alteration of the fundamental law and if, within the space of that 
decade, it has commanded a consensus of positive ratifications by 
three-fourths of the States—plus the extended deadline itself continu- 
ing to enjoy two-thirds support of both Houses—then no fair question 
could be raised as to the integrity of an amendment thus proposed and 
thus adopted. 

Thank you. 

Mr. Epwarps. Thank you very much, Professor Van Alstyne. 

Professor Ginsburg ? ; 

[The prepared statement of Professor Ginsburg follows:] 


STATEMENT OF RUTH BaperR GrinspurG, PROFESSOR oF Law, 
CoLumBIA Law ScHoon 


My name is Ruth Bader Ginsburg, I am a professor of law at Columbia Law 
School. I appear in response to the invitation of the Subcommittee on Civil and 
Constitutional Rights of the House Committee on the Judiciary to testify on 
extending the ratification period for the proposed Equal Rights Amendment. It 
is my firm opinion that Congress has the authority to extend the ratification 
period and. in light of the relevant political, social and economic conditions, the 
responsibility to do so. Further, it seems to me clear that Congress may order 
the time extension through a measure (a bill or a joint or concurrent resolution) 
adopted by majority vote of both Houses. 


I, CONGRESS HAS AUTHORITY TO EXTEND THE TIME FOR RATIFICATION 
OF THE PROPOSED EQUAL RIGHTS AMENDMENT 


A proposition beyond debate is the appropriate starting point: Congress, as the 
director under our constitutional scheme of the amendment process,’ is not locked 
into a 7-year time specification; 14, 18, even 20 years would constitute a rational, 
constitutional time period for ratification of the proposed Equal Rights Amend- 
ment.* The sole issue worthy of atttention in these hearings, therefore, is whether 
Congress may accomplish in two steps what it might have accomplished in one.‘ 

In 1972, without extensive discussion of the matter, Congress placed in the 


2 See Coleman vy, Miller, 307 U.S. 433, 453-54 (1939). 

2 Article V entrusts to Congress sole Federal authority to propose amendments, to 
determine the mode of ratification, and to decide whether ratification has effectively oc- 
curred. See Coleman v, Miller, supra note 1, Only two express restrictions are placed on 
this encompassing power: proposed amendments must have the approval of two-thirds of 
both Houses; no state shall be deprived. without its consent, of equal suffrage in the 
Senate. Dition v. Gloss, 256 U.S. 368, 373-74 (1921). 

+The dominant purpose of a “reasonable time” Hmitation on constitutional amendmenta 
is to insure tha the proposal remains “responsive to the conception which inspired it." 
Coleman v. Miller, supra, 307 U.S. at 453. In urging Congress to address the time question, 
something not done until 1917, Senator Ashurst explained: 10, 12, 14, 16, 18, or even 
20 years’? would be a reasonable period In the case of any amendment, but Congress should 
not hand down to posterity proposals submitted ot the states many decades earlier. 55 
Cong. Rec. 5556-57 (1917). 

With respect to the Equal Rights Amendment, the congresi.onal intent surely was not 
to impede full. informed appraisal of the proposal. Rather, the objective was to assure that 
the proposed text would not “roam around State legislatures for 50 years.” 116 Cong. Rec. 
28012 (1°70) (Rep. Celler) : 116 Cong Rec. 26302 (1970 (Sen. Ervin} (unseemliness of 
proposed amendmenta “floating around since about 1860") : 117 Cong. Rec. 35815 (1971) 
(Rep. Griffiths) (proposal “should not be hanging over our heads forever’), 

‘With regard to statutory Hmitation periods generally, it is the accepted rule that ex- 
tensions may be directed by the legislature. The question in each case turns on the legis- 
lature's fatent as to the function of the time bar. If the objective was to exclude stale 
claims, extersion of the Hmitation period for a reasonable time fully comports with constl- 
tutional co’ straints, See, eg., Davis v. Valley Distributing Co., 522 F. 2d $27, 830 n. 7 
(9th Cir. 1£/5), and cases cited therein, 
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clause that precedes the ore the proposed Equal Rights Amendment a then 
ry ° procedural provision ; 

eure foitowtna article ap . Shall be valid... as part of the Constitution when 

ratified ... within seven years from the date of its submission. ... ; 

Has Congress, by that casual, procedural measure, so hobbled itself that it is 
now disabled from assessing whether the proposed Equal Rights Amendment re- 
mains a vital political question, a question on which public debate and state 
legislative consideration should be allowed to continue? The answer, plainly in- 
dicated by the Constitution, precedent and the public interest, is no. For the 
abnegation {nvolved in a conclusion that Congress is powerless to extend the 
ratification period would not comport with the constitutional design—the large 
authority and special responsibility Art. V invests in Congress.’ 

A. Implicit in Article V is the requirement that ratification of a proposed con- 
stitutional amendment occur within some reasonable time; the Constitution en- 
trusts to Congress authority to determine 1) what constitutes a reasonable time, 
and 2) the mode in which timeliness questions shall be addressed, 

In 1921, ending a debate whether proposed constitutional amendments ever 
die,’ the Supreme Court declared, in Dillon v. Gloss, 256 U.8. 368, 375: {T]he 
fair inference or impHcation from Article V {s that ratification must be within 
some reasonable time. 

Dition also ruled that “Congress {s left free to define” what constitutes a rea- 
sonable time in the case of any particular amendment; the timeliness assessment 
is a matter “of detail” Congress may settle, “incident [to] its power to designate 
the mode of ratification,” in the manner “the public interests and changing con- 
ditions may require.” 256 U.S. at 371, 376, 

In 1939, the Supreme Court further clarified, in Coleman v. Miller, 307 U.S. 
433, that Congress, not the Court, is the forum entrusted by the Constitution with 
control of the timeliness question. ‘Reasonable time” issues in relation to con- 
stitutional amendments, the Court said, call for “essentially political” judgments, 
for they involve ‘an appraisal of a great variety of relevant conditions, political, 
social and economi: .” 307 U.S. at 453-54." An appraisal of that character, Cule- 
man held, lies within the province of the House and Senate, and not within the 
balliwick of the fudfclary?’ 

In Dillon, the Court upheld against constitutional challenge the authority of 
Congress to include a time limitation in the very text of a proposed amend- 
ment.” In Coleman, the Court confirmed the prerogative of Congress to consider 
and resolve the question of timeliness when “the time arrives for the pro- 
mulgation of the adoption of the amendment.” 307 U.S. at 454." In short, Con- 
gress could deal with timeliness as a threshold matter, as Dillon held, or as 
an ultimate question, as Coleman declared. There should be little doubt, given 


5 Congress considered only two alternatives: no express time Mmitatlon at all, or the 
traditional seven-year period, in the forta used fn conjunction with the twenty-fifth and 
twenty-sixth amendments, See note 10 and text at notes 16-18 infra. In 1970, 1971 and 
1972 deoate, when the timeliness issue was mentioned, no specific reference was made to 
the social, political and economic considerations surrounding the Equal Rights Amendment. 
See note 20 infra. Nor did Congress weigh the pyopeble impact of withdrawal of the pro- 
posal at the seven-year mark despite intense public sentiment concerning the need for and 
appropriateness of a sex he Hada in our fundamental instrument of government. 
Cf. Coleman v. Miller, aupra. 307 U.S. at 453. 

* See note 2 supra. 

? Compare 65 Cong. Rec. 5556-88 (1917) (Sen. Asburst), with fd. at 5649 (Sen. Borah}. 
See Dilton v. Gloss, aupra, 256 U.8. at 373 n. 1 and accompanylnog text. 

*The Court noted particularly that “it would be veceetary in determining whether a 
reasonable time had elapsed since {an amendment‘s] submiss’ ion, to consider the economic 
conditions prevailing in the country, whether these hed 80 far changed since the sub- 
mission as to make the proposal no longer responsive to the conception which inspired it or 
whether conditions were such as toe intensify the feeling of need and the appropriateness 
of the proposed remedial action.” 307 U.S. at 453. 

°“Congress ... hag the final determination of the question whether b Magee of time its 
proposal... ha[s} lost its vitality prior to the requi ratifications.” 307 U.S. at 436. “The 
decision by the Congress ... would not be subject to review by the coarie.” Id. at 454. 
Accord, Baker v. Carr, 386 U.S. 186, 210 (1962) (isting with approval “political question” 
eriteria derived from Coleman vy. Miller). 

1* Dillon involved the efghteenth amendment, the firat occasion on which Congress ex- 
prea a time Mmitation for a proposed amendment. Seven years was the period selected. 

o other period has been used by Congress since that time. The eighteenth amendment was 
in fact ratified some thirteen months after eubmission. 

11 Pialntiffe in Coleman sought to invalidate a state's ratification of the proposed Child 
Labor Amendment occuring more than twelve years after submission, 
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the range and breadth of power and responsibility Article V invests in Con- 
gress,” that a middle course may ulso be pursued. In lieu of a fixed period set 
in the text of the proposed amendment, or a total ‘wait and see’ approach with 
no time frame at all suggested at the onset of the ratification process, Congress 
could preliminarily establish a time schedule, a schedule subject to extension 
when necessary and proper, in light of ‘‘the public interests” and “relevant 
conditions.” Dilion v. Gioss, supra, 256 U.S. at 376; Coleman vy. Milicr, supra, 
307 U.S. at 453-4." 

B. The mode in which Congress dealt with timeliness in the proposed Equal 
Rights Amendment indicates a middle course: Congress did not make the time 
frame a fixed and integral part of the amendment's text; it did not avoid the 
time question altogether; it did establish an initial, procedural limitation sus- 
ceptible to extension. 

The first seventeen amendments to the Constitution were submitted to the 
states, and thereafter adopted, without any indication by Congress, at any stage 
in the process, of a time limit for ratificution.* From that stance, Congress 
moved to the opposite pole. In the eighteenth, twentieth, twenty-first and 
twenty-second amendments, Congress fired in the tert of the amendment a 
definite period for ratification.“ The time frame was made an integral part 
of the proposed addition to the Constitution submitted to the states for 
ratification. 

In contrast to these polar approaches, Congress proceeded to a middle course 
in the four most recent constitutional amendments. The twenty-third and twenty- 
fourth amendments contain no textual time limitations. Instead, Congress placed 
in the resolution clause preceding the submitted texts a procedural directive: the 
proposed amendments were to be valid “only if ratified ... within seven 
years.” * A less rigid formula was employed in the introductory clauses of the 
resolutions proposing the twenty-fifth and twenty-sixth amendments to the 
states, Those preposed amendments were to be valid “when ratified . . . within 
seven years,”’’ The “when ratified” formula was thereafter repeated by Con- 
gress in the resolution clause preceding the submitted text of the Equal Rights 
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meonemene, 


In sum, the congressional approach first changed radically from no time 
stated at all, to reference of the time limit to the states for their ratification as 


4 See note 2 supra. Four Justices, concurring {n Coleman, went even beyond the full 
Court’s acknowledgement of the wide range of congressional power: “Undivided control of 
jhe amendment] process has been given by Article {V] exclusively and completely to 
ial 307 U.S. at 456, 459 (Justice Black, joined by Justices Roberts, Frankfurter and 

uglas). 

13 Indeed, Coleman indicates that despite an attempt by Congress to fix the time in ad- 
vance, the question reinains open “for the consideration of the Congress when, in the 
presence of certified ratifications by three-fourths of the States, the time arrives for the 
promulgation of the adoption of the amendment.” 307 U.S. at 454. And of particular signifi- 
cance, In the course of congressional consideration of the Equal Rights Amendment, Senator 
Cook alerted Congress to the issue of state ratifications after seven years had elapsed. He 
cautioned that a seven-year limitation would not relleve Congress of the obligation to make 
a subsequent determination whether lapse of time had caused the proposal to lose vitality. 
116 Cong. Rec. 35959 (1970). He thus made the point that final decision could not be 
arrived at by crystal ball in 1970, 1971 or 1972, but only “with full knowledge and ap- 
preciation ascribed to the national legislature of the political, social and economic condi- 
tions which have prevailed during the period since the submission of the amendment.” 
Coleman v. Miller, aupra, 307 U.S. at 454. 

4 However, Congress did confront at the time of the fourteenth amendment, another 
facet of the ratification process that has generated debate. It validated ratifications by 
Ohio and New Jersey despite rescinding resolutions passed by the legislatures of those 
states. See Coleman y. Miller, supra, 8307 U.S. at 448-50 (recounting the episode and rely- 
ing on “thts historic precedent” for the conclusion that Congress, not the judiciary, is final 
arbiter of the efficacy of ratificatlons). See gener any Kenowitz, Can a State Rescend Its 
Equal Rights Amendment Ratification: Who Decides and How, 28 Hastings J..J. 979 
(1977) ; Heckman, Ratification of a Constitutional Amendment: Can a State Change Its 
Mind?, 6 Conn. L. Rev. 28 (1973) ; Notes, 49 Ind. L.J. 147 (1973), 49 Notre Dame Lawyer 
6357 (1974), 41 Tenn. L. Rev. 93 (1973). : 

The ninteenth (Woman’s porraae) amendment, reflecting the pattern of the first 
seventeen amendments, was submitted without any qualification as to time. See 58 Cong. 
Rec. 81, 93 (1919) (House rejects inclusion of time Hmitation). So too was the proposed 
Chitd Labor Amendment at issue in Coleman v. Miller, supra. 

1674 Stat. 1057 (1960) ; 74 Stat. 1259 (1962). 

11-79 Stat. 1327 (1965) ; 85 Stat. 825 (1871). 

4°86 Stat. 1523 (1972). Congress may place a time Hmitation in the text of an amend- 
ment a6 an exercise of its Article V power to propose amerdments. By keeping the time 
IMmitaticn out of the proposed amendment, but Inserting it in the introductory clause of 
the resolution, Congress adopts & means “necessary and proper” to carry into execution ita 
Article V authority to propose amendments and determine the mode of ratification. 
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an Sutegral part of the amendment's text. Thereafter, Congress approached the 
timeliness issue, more appropriately, as a procedural facet of the amendment 
process. Congress did not place the “reasonable time” determin’ tion beyend its 
further control by fixing the ratification period in the text of the amendment, 
thereby submitting that issue to the states for their approval. Rather, Congress 
expressed an initial judgment as to time, but it separated that preliminary 
judgment from the text of the proposed amendment submitted to the states.” 
Congress thereby retained authority to extend the period, should “the public 
interests” and “relevant conditions” so warrant.” 


Il. THE VOTE REQUIRED TO EXTEND THE RATIFICATION PERIOD 


Extension of the ratification period, a procedural decision incident to con- 
gressional responsibility for designating the mode of ratification, may be ac- 
complished through a measure (a bill or a joint or concurrent resolution) ap- 
proved hy a simple majority of each House. Article V, consistent with the style 
in which our Constitution is drafted, “speaks in general terms.” Dillon v. Gloss, 
supra, 256 U.S. at 376. However, on the question of supermajorities, Article V 
is specitie; it singles out four instance in which a simple majority wil! not suffice. 
(1) Amendments must be proposed by two-thirds of both Houses. (2) Alterna- 
tively, on application of the legislators of two-thirds of the states, Congress shall 
eall x Convention for proposing amendments. (3) Legislatures in three-fourths 
of the states must ratify. (4) Alternatively, ratification may be effected by 
eonventions in three-fourths of the states. Significantly, no congressional super- 
majority is commanded by Article V to propose the mode of ratification.” or to 
declare that an amendment submitted to the states has been ratified.” A fortiori, 
no supermajority is required to state or extend a time period not incorporated 
in the text of a proposed amendment.” 

Congress might have pursued a two-step process in proposing the Equal Rights 
Amendment: (1) a resolution proposing the “Article of Amendment” adopted 
hy two-thirds vote; (2) a separate measure designating the mode of ratification, 
including an initial “reasonable time” estimate, for which a simple majority 
would suffice. A more efficient course was followed. Congress combined the two 
steps in one resolution. But that joinder did not alter the distinct character of 
the two elements of the resolution. To propose the “Article,” a two-thirds yote 
was necessary. To specify the mode of ratification and a time estimate, no more 
than a simple majority was needed ; the additional votes were superfiuous. Simi- 
larly. to extend an initial “reasonable time” estimate kept outside the text of a 
proposed amendment, votes above a simple majority would be superfluous. 


1 The resolution clause preceding the text of the proposed Equal Rights Amendment is 
surely not designed for state ratification. In addition to the seven-year reference, the clause 
encompasses two other declarations conspicuously not subject to state approval: (1) 
recitation of a portion of the text of Article V5 (2) specification of the mode of rat{fica- 
on (by legislatures of three-fourths of the states}, a matter Article V commits exclusively 
to Congress. 

Contrast the time provision that 1s an integral part of the proposed Equal Rights Amend- 
ment: “This amendment shall take effect two years after the date of ratification.” The 
two-year specification, made in Section 3 of the proposed “Article of Amendment,” has been 
submitted to the states and voted upon. Congressional alteration of that built-in provision 


Richt< Amendment might have ylelded an enlarged perlod from the outset. An Equal Rights 
‘Amendment was first introduced in 1923. S.J. Res. 21, 68th Cong., ist Sess., 65 Cong. Rec. 
150, It took a near half century to achieve serious consideration of the proposal in Con- 
press. Before that, a néar century was required to obtain the franchise for women. See 
E. Flexner, Century of Struggle (rev. ed. 1975), 

Thus, should the Convention inethod be used to propose amendments, a separate resolu- 
tion designating the mode of ratification would be required of Congress. For such a resolu- 
tion, a simple majority would suffice. Bills apecifylng procedures for the Convention method 
of proposing ainendments provide for congressional action by concurrent resolution (passed 
by a simple majority) on 4 variety of issues, tneluding proposing the mode of ratification. 
See S. 2307, section 6(a), 90th Cong., Ist Sess. (1967) ; 8S. 215, 92d Cong., 1st Sess. (1971) 
(Sen. Ervin proposals). 

22No supermajority was indicated in the regolutton Nsting rescinding states as ratifiers 
of the fourteenth amendment. The Senate adonted that resolution by volce vote. See 15 
Stat. 709, 719 (1868) ; 78 Cong. GloLe 4230 (1868}. 

2 When the framers {intended supermajority vote. they were gpecific. See U.S. Const. 
Art. 183. cl. 6 (Impeachment); Art. I §5, cl. 2 (expulsion of memher of Congress) ; Art. I 
$7, cls. 2, 3 (overriding presidential veto) ; Art. 2 §2, cl. 2 (treaty ratification). 


125 


Ill. THE “PUBLIC INTERESTS” AND “RELEVANT CONDITIGNS, POLITICAL, SOCIAL 
AND ECONOMIC,” MAKE IT NECESSARY AND PROPER FOR CONGRESS TO EXTEND 
THE RATIFICATION PERIOD FOR THE PROPOSED EQUAL BRIGHTS AMENDMENT 


Social and economic conditions in the period 1972 to the present * demonstrate 
the vitality of the issue to which the Equal Rights Amendment responds.* 
Recognition of the equality of men and women before the law, far from diminish- 
ing in significance to the Nation,” is today an idea attracting widespread and con- 


stant attention. 
The debate on the Equal Rights Amendment, far more complex than those 


attending other recent amendments, has not rus-its course and should be allowed 
to continue. The proposed amedment remains a matter of urgent public concern.” 
Thus, Congress would be acting responsibly in extending its initial “reasonable 


time” estimate. 


TESTIMONY OF RUTH BADER GINSBURG, PROFESSOR OF LAW, 
COLUMBIA LAW SCHOOL 


Ms. Ginspurc. Mr. Chairman, members of the subcommittee, thank 
you for the opportunity to testify on this very interesting question. 

It is my opinion that Congress has the authority to extend the ratifi- 
cation period and, in light of the relevant political, social, and eco- 
nomic conditions, the responsibility to do so. 

Further, I share the view expressed by the Department of Justice, 
Prof. Laurence Tribe and Prof. Thomas Emerson, that Congress may 
order the time extension through a measure adopted by majority vote 
of both Houses. 

A proposition beyond debate seems to me the appropriate starting 
place. Congress, as director under our constitutional scheine of the 
amendment process, is not locked into a 7-year period; 14, 16, 18 years 


% See, e.g., U.S. Dep't of Labor, 1975 Handbook on Women Workers 4: “The earnings gap 
detween women and men continues to widen. ... In £956 fully employed women’s earnings 
‘were 63 percent of men’s earnings; in 1970 they were 59 pez-ent. 

% Gender lines still pervade the laws and regulations ot the nation and states, See, e.g.. 
Ginsburg & Fasteau. The Legal Status of Women under Federal Law (Cotumbla Law School 
Equal Rights Advocacy Project 1974) ; ERA Conformance: An Analysis of the California 
State Codes (California Commission on the Status of Women 1975) ; Knowles, The Legal 
Status of Women in Alabama: A Crazy Quilt, 29 Ala, L, Rev. — (1977). Comprehensive 
revision bas occurred in only a few states, notably those with state Equal Rights Amend- 
ments on the books. See Brown, Freedman, Katz & Price, Women’s Rights and the Law, 
The Impact of the ERA on State Laws (1977). 

%In the international arena, where the United States 1s emphasizing with renewed 
vigor a firm commitment to the fundamental rights and equal dignity of each individual, 
absence of an Equal Rights Amendment in our own Constitution {s a source of embarrass- 
ment. It leaves us open to charges of not fully embracing ourselves what we preach to 
others. Cf. German Federal Republic Corstitution (1949), Art 3, sec, 2: “Men and Women 
are equal before the law.” This post-World War IT Constitution was framed with the human 
rights guarantees of the U.S. Constitution in close view. But mid-twentieth century drafters 
apparently assumed it was time to perfect Thomas Jefferson's text—to include in a funda- 
mental equal rights declaration ali of humanity, not just half that population. 

77 Cases brought to the puprenic Court, and that tribunal’s waver ng responses to them, 
are illustrative. Compare Kahn v. Shevin, 416 U.S. 851 (1974), Schlesinger v. Ballard, 419 
U.S. 498 (1975), and Vorchheimer v. School District o pouadely us: 532 F. 2d 800 (3d 
Cir. 1976) (2-1 decision), af’d by an equally divided Court, 8. {97 S. Ct. 1671] 
raeae with Craig v. Boren, 429 U.S. 190 (1976), and Califano v. Goldfarb, 430 U.S. 199 
In his concurring opinion In Frontiero v. Richardson, 411 U.S. 677, 691--92 (1973), 
Justice Powell (Joined by Chief Justice Burger and Justice Blackmun) explained why 
jurists shy away from doctrinal development : The Equal Rights Amendment... has been 
approved by the Congress and submitted for ratification by the States. If this Amendment 
is duly adopted, it will represent the will of the people accomplished In the manner pre- 
scribed by the Constitution. (The Court should not assume} a decisional responsibility at 
the very time when state legislatures, functioning within the traditional democratic 
process. are debating the proposed amendment. 

Justice Powell coneluded that “democratic institutions are weakened, and confidence in 
the restraint of the Court is impaired” when “sensitive issues of broad social and pollttcal 
importance” are resolved by the Justices “at the very time they are under consideration 
within the prescribed constitutional processes.” 


26-365—78——_9 
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would constitute a rational constitutional time period for ratification 
of the proposed equal rights amendment. 

The issue, then, is simply whether Congress may accomplish in two 
steps what it might have accomplished in one. 

In 1972, without extensive discussion of the matter, Congress placed 
in the clause that precedes the text of the proposed equal rights amend- 
ment a then customary procedural provision: “The following article 
... Shall be valid .. . as part of the Constitution when ratified . . . 
within 7 years from the date of its submission. . . .” 

Has Congress by that causal, procedural measure so hobbled itself 
that it is now disabled from assessing whether the proposed equal 
rights amendment remains a vital political question, a question on 
which public debate and State legislative consideration should be al- 
lowed to continue? 

The answer, indicated by the Constitution, precedent, and the public 
interest, is no. For the abnegation involved in a conclusion that Con- 
gress is powerless to extend the ratification period would not comport 
with the constitutional design, the large authority and special responsi- 
bility article V invests in Congress. 

Coneress, it bears emphasis, has not yet devoted close attention to the 
time frame appropriate to a sex equality proposal. Up to now only two 
alternatives have been entertained in connection with the equal rights 
amendment: No expressed time limitation at all, or the traditional 
7-year period. In 1970, 1971 and 1972 debate, when the timeliness issue 
was mentioned, no specific reference was made to the social, political, 
and economic considerations surrounding the equal rights amendment, 
nor did Congress weigh the probable impact of withdrawal of the pro- 
posal at the 7-year mark, despite intense public sentiment concerning 
the need for and appropriateness of a sex equality principle in our 
fundamental instrument of Government. Those considerations and 
that impact are factors Congress should assess at this juncture if it is 
to carry out responsibly its article V authority. 

Implicit in article V is the requirements that ratification of a pro- 
posed constitutional amendment occur within some reasonable time. 
The Constitution entrusts to Congress authority to determine what 
constitutes « reasonable time and the mode in which the timeliness 
question shall be addressed. 

In 1921, ending a debate whether proposed constitutional amend- 
ments ever die, the Supreme Court declared, in Dillon v. Gloss (256 
U.S, 368), that the “fair inference or implication of article V is that. 
ratification must be within some reasonable time.” Dillon also declared 
that “Congress is left free to define” what constitutes a reasonable time 
in the case of any particular amendment. The Court said the timeliness 
assessment is a matter “of detail” Congress may settle in the manner 
“the public interests and changing conditions may require.” 

In 1989, the Supreme Court further clarified in Coleman v. Miller 
(307 U.S. 433), that Congress, not the Court. is the forum entrusted 
by the Constitution with control of the timeliness question. 

Dean Griswold pointed out that, in Coleman, Chief Justice Hughes 
snoke for only three justices. In Dean Griswold’s view, therefore. 
Coleman is a “slender reed on which to rely.” But Dean Griswold 
skipped over the fact that four of the justices in Coleman—Justice 
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Black joined by Justices Roberts, Frankfurter, and Douglas—went 
well beyond Chief Justice Hughes’ acknowledgment of the wide range 
of congressional power under article V. Those four said: 

Undivided control of [the amendment] process has been given by article V 
exclusively and completely to Congress. 

Baker v, Carr (396 U.S. 186), Dear Griswold suggested, undermines Coleman 
v. Miller. But Baker v. Carr cites Colenar as secure precedent. That 1962 opinion 
lists with approval the “political questicn” criteria derived from the 1939 Cole- 
man decision. 

Reasonable time issues in relation to constitutional amendments, the Court said 
in Coleman, call for “essentially political” judgments, for they involve “an ap- - 
praisal of a great variety of relevant conditions, political, social, and economic.” 

An appraisal of that character, Coleman held, lies within the prov- 
ince of the House and Senate and not within the bailiwick of the 
judiciary. 

In Ditlon, the Court upheld against constitutional challenge the au- 
thority of Congress to include a time limitation in the very text of a 
proposed amendment. In Coleman, the Court confirmed the preroga- 
tive of Congress to consider and resolve the question of timeliness when 
“the time arrives for the promulgation of the adoption of the 
amendment.” 

In short, Congress could deal with timeliness as a threshold matter, 
as Di?7on held, or as an ultimate question as Coleman declared. There 
should he little doubt, given the range and breadth of power and re- 
sponsibility article V invests in Congress, that a middle course may 
also be pursued. Tn lien of a fixed period set in the text of the proposed 
amendment, or a total wait-and-see approach with no time frame at. 
all suggested at the onset of the ratification process, Congress could 
preliminarily establish a time schedule, a schedule subject to exten- 
sion when necessary and proper in light of “the public interests” and 
“relevant conditions.” 

The mode in which Congress dealt with timeliness in the proposed 
equal rights amendment indicates that middle course. Congress did 
not. make the time frame a fixed and integral part of the amendment’s 
text. It did not. avoid the time question altogether. It did establish an 
initial, procedural limitation susceptible to extension. 

The first 17 amendments to the Constitution were submitted to the 
States, and thereafter adopted, without any indication by Congress, at 
any stage in the process, of a time limit for ratification. From that 
stance, Congress moved to the opposite pole. In the 18th, 20th, 21st, 
and 22d amendments, Congress fixed in the very test of the amend- 
ment a definite period for ratification. The time frame was made an 
integral part of the proposed addition to the Constitution submitted 
to the States for ratification. 

In contrast to these polar approaches, Congress proceeded to a 
middle course in the four most recent constitutional amendments. The 
23d and 24th amendments contain no textual time limitations. Instead, 
Congress placed in the resolution clause preceding the submitted texts 
a procedural directive. The proposed amendments were to be valid 
“only if ratified ... within 7 years.” A less rigid formula was em- 
poe in the introductory clauses of the resolutions proposing the 25th 
and 26th amendments. Those proposed amendments were to be valid 
simply “when ratified” “within 7 years.” The “when ratified” for- 
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mula was thereafter repeated by Congress in the resolution clause pre- 
ceding the submitted text of the equal rights amendment. 

Yn sum, the congressional approach first turned 180 degrees from no 
time stated at all to reference of the time limit to the States for their 
ratification as an integral part of the amendment’s text. Thereafter, 
Congress approached the timeliness issue, more appropriately, as a 
procedural fact of the amendment process. Congress did not place the 
“reasonable time” determination beyond its further control by fixing 
the ratification period in the text of the amendment, thereby sub- 
mitting that issue to the States for their approval. Rather, Congress 
expressed an initial judgment as to time, but it separated that pre- 
liminary judgment from the text of the proposed amendment sub- 
mited to the States. Congress thereby retained authority to extend the 
period should “the public interests” and “relevant conditions” so 
warrant. ; 

Note in this connection that the resolution clause preceding the 
“Article of Amendment” is surely not designed for State ratification. 
In addition to the 7-year reference, the clause encompases two other 
declarations conspicuously not subject to State approval: first, recita- 
tion of a portion of the text of article V; second, specification of the 
mode of ratification, that is, by legislatures of three-fourths of the 
States, a matter article V commits exclusively to Congress. 

Contrast the time Epeveion that is an integral part of the equal 
rights amendment. “This amendment shall take effect 2 years after the 
date of ratification.” The 2-year specification made in section 3 of the 
proposed “Article of Amendment” has been submitted to the States 
and voted upon. Congressional alteration of that built-in text pro- 
vision would encounter solidly grounded opposition. 

Turning to the question of the vote required to extend the ratification 
period, article V, consistent with the stvle in which our Constitution 
was drafted, speaks in general terms. However, on supermajorities, 
article V is specific: it singles out four instances in which a simple 
majority will not suffice. First, amendments must be proposed by two- 
thirds of both Houses. Second, alternatively, on application of the Jeg- 
islatures of two-thirds of the States, Congress shall call a Convention 
for proposing amendments. Third, legislatures in three-fourths of the 
States must ratify. And four, alternatively, ratification may be effected 
by conventions in three-fourths of the States. 

Significantly, no congressional supermajority is explicity command- 
ed by article V to propose the mode of ratification. Thus, should the 
convention method be used to propose amendments, something not yet 
done, a separate resolution designating the mode of ratification would 
be required ‘of Congress, For such a resolution, a simple majority 
should suffice. Senator Ervin’s bills, specifying procedures for the Con- 
vention method of proposing amendments, provide for congressional 
action by concurrent resolution, presumably passed by simple ma- 
jority, on a variety of issues, including proposing the mode of ratifi- 
cation. Nor is more than a simple majority required to declare that an 
amendment submitted to the States has been ratified. A fortiori, no 
more than a simple majority is required to state or extend a time 
period not incorporated in the text of a proposed amendment. 

Congress might have pursued a two-step process in proposing the 
equal rights amendment: First, a resolution proposing the “Article of 
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Amendment,” adopted by two-thirds vote; second, a separate measure 
designating the mode of ratification, including an initial “reasonable 
time” estimate, for which a simple majority would suffice. | 

A more efficient course was followed. Congress combined the two 
steps in one resolution, but that joinder did not alter the distinct 
character of the two elements of the resolution. To propose the “Ar- 
ticle,” a two-thirds vote was necessary. To specify the mode of ratifi- 
cation and a time estimate, no more than a simple majority was needed. 
The additional votes were superfluous. Similarly, to extend an initial 
“reasonable time” estimate, kept outside the text of the probes 
amendment, votes above a simple majority would be superfluous. 

Dean Griswold suggested the analogy of a bill submitted to the 
President and the impropriety of withdrawing such a bill, Perhaps a 
more apt analogy is a statute of limitations associated with a legisla- 
tive measure. It is the general rule thaf extensions statutes of limita- 
tion may bé directed by the legislature. The question in each case turns 
on the legislature’s intent as to the function of the time bar. If the 
objective was simply to exclude State claims, an extension of the 
limitation period for a reasonable time is well-accepted and fully 
comports with constitutional constraints. : ss 

Finally, the “public interests” and “relevant conditions, political, 
social, and economic,” seems to me to make it necessary and proper for 
Congress to extend the ratification period for the proposed equal 
rights amendment, 

Social and economic conditions in the period 1972 to the present. 
demonstrate the vitality of the issue to which the equal rights amend- 
ment responds. Recognition of the equality of men and women before 
the law, far from diminishing in significance to the Nation, is today 
an ideal attracting widespread and constant attention. 

The debate on the equal rights amendment, far more complex than 
those attending other recent amendments, has not run its course and 
should be allowed to continue. The proposed amendment remains a 
matter of urgent public concern. Thus, Congress would be acting 
responsibly in extending its initial “reasonable time” estimate. 

A last point in response to Dean Griswold’s criticism of the equal 
rights amendment as too general a statement, I would not like to see 
this amendment, anymore than the due process clause, the equal pro- 
tection clause, the first amendment, sent back to the drawing boards to 
catalog exceptions, I am comfortable with a free exercise of religion 
provision which does not state explicity that laws may be passed 
prohibiting polygamy, for example, a freedom of speech clause which 
does not catalog every exception the Court has recognized—-indeed, 
any exception. 

f we are to change our style of Constitution drafting to add lists 
of qualifications to general principles, the logical starting place is the 
Bill of Rights. But the style our Constitution-makers employed has 
served us well. I think it is appropriate in a fundamental instrument 
of Government, in contrast to a tight statute, to speak in general 
terms. 

In this regard, may I quote from the Government’s brief in Fron- 
ticro v. Richardson (411 U.S. 677) ,} a brief filed in the Supreme Court 


1 Quotations are from Brief for the Appellee’s at 19-20. 
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by Dean Griswold in December 1972, when he served the Nation as 
Solicitor General. 

“It may be” then Solicitor General Griswold submitted : 

‘That as a matter of national policy, legislative classifications based on sex 
should be discouraged or even be made impermissible except in special situations. 
The equa) rights amendment to the Constitution, was approved by Congress, and 
Sects ia the end of 1972—been ratified by 22 of the required 38 State 

e. fe 

As to the uncertainty of the amendment, the need for additional specification, 
the Government's Frontiero brief emphasized: {The] proposed Amendment has 
substantial legislative history that will, if it 1s adopted, aid in applying it to the 
innumerable State and Federal statutes which establish sex classifications. Both 
Houses of Congress gave careful consideration to the impact of the Amendment, 
and there is extensive legislative history relating to similar proposals in prior 
sessions ‘of Congress. 

I agree with that view. The legislative history of the Equal Rights 
Amendment “would provide the legislatures and the courts with a 
solid foundation” for applying with wisdom and judgment the gen- 
eral principle that men and women are equal before the law. 

Thank you. 

Mr. Epwarps. Thank you'very much, Professor Ginsburg, and 
thanks to all of the witnesses for interesting, if contrasting, opinions 
on this perplexing problem. 

I recognize the gentleman from Massachusetts, Mr. Drinan. 

Mr. Drarnan. Thank you, Mr. Chairman. 

J join the chairman in thanking all of you. 

Dean Griswold, in connection with your suggestion that certain 
qualifications be imposed, I would feel that that was the intent or 
purpose of Congress in enacting two_additions to the article stating 
that equality of rights shall be available, It says in section 2, Congress 
shall have the power to enforce by appropriate legislation the pro- 
visions of this article, and second, that the amendment shall only take 
effect 2 years after the date of ratification. 

I am wondering if you feel it would be possible to allow the ratifi- 
cation to go forward, assuming that 38 States ratify it, and then have 
the Congress, as the article erp. suggests, clarify the points that 
you raise here, or other points that might come up. 

Mr. Griswotp. Well, Congressman, the 2-year provision does not 
seem to me to be of any particular significance on this. It simply says 
that, after it is found to have been ratified, there will be 2 years before 
it goes into effect. That is unchangeable. 

The power of Congress to “enforce” the amendment—and that is tiie 
way it reads—strikes me as not giving Congress very much power to 
indicate that there are certain areas where the literal language of the 
amendment shall not be followed. : 

Congress has power to enforce the 14th amendment, but I don’t 
think that enables Congress to pass a statute saying that in this area 
and that area due process is not required. 

The power to enforce an amendment does not strike me as being 
iroad enough to give Congress a power to qualify that enforcement. 
If, in some authoritative way, the Congress could make it clear that 
that is their intention with respect to that power to enforce, I would 
be content. 
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If, for example, the provision in the equal rights amendment began 
“subject to the power of the Congress,” and then the rest, I would 
not have any difficulty. But I find myself very uncomfortable with 
respect to some of the problems I foresee in having to rely on a 
power of Congress to say that the amendment shall not be applied 
In such a case, and in particular with respect to combat duty in the 
Armed Forces, which I think is a very serious matter and which has 
not really been faced up to by the proponents of the amendment. 

Mr. Drinan. Well, as Professor Ginsburg said, however, in the 
Constitution we have absolutes: There shall be no establishment of 
religion, for example. Then the Congress or the States can, not exactly 
qualify it, but, shall we say, clarify it. With respect to this question of 
bearing arms or combat duty, that is a problem that every Nation has 
to struggle with, and they come out on different sides. But wouldn’t 
you think it is the intent of the Congress to say, after the ratification, 
we have a cooling-off period for 2 years during which time the Con- 
a and State legislatures shall amend their laws or adjust their 
aws. Wouldn’t this be one question upon which the Congress could 
pass a statute that women shall be exempt or shall not be exempt with 
respect to combat duty under certain circumstances? 

I have difficulty, I guess, understanding how this could be put into 
a constitution. 

Mr. Grisworp. Congressman, the equal rights amendment does not 
apply only to women. It applies to men. Men and women shall have 
equal rights, and if the equal rights amendment is adopted in its pres- 
ent form and Congress passes such a statute, any man can say, “I 
can’t be calied for combat duty because women aren't called. Congress 
has said that they shall not be subject to it in certain places, and the 
Constitution says that men and women shall have equal rights, and 
I’m not being given equal rights.” 

And I find it difficult to see how a court can get around that. As I 
have said, I think this is the single most difficult problem and the 
one which, in my thinking, I haven’t found any way to get around. 
And I wish that an answer could be found to it, but I see no way to 
make such an answer, except by revising and resubmitting the amend- 
ment, in which case I think it would be ratified promptly. 

Mr. Drinan. Would you spell out the qualifications that you would 
add? How would you put it, in other words? 

Mr. Griswotp. Well, I have not undertaken to draft it; and for the 
time being, I think it would go very far to meet my concern if the 
matter of combat duty in the Armed Forces was expressly consigned 
to Congress, and if there were some legislative history clearer than 
there is now and clearer than what Ruth Ginsburg has referred to, to 
the effect that this is not to be read quite as literally as it says. 

Mr. Drinan. Would it be appropriate to put in the Constitution 
that Wellesley College may remain all-female in perpetuity? That is 
not appropriate for a constitution. 

Mr. Grisworp. I would not put it that way. I would say that Con- 
gress should have power to legislate with respect to that, and I would 
not name Wellesley College. And. indeed, as I have said, I would 
be content on those problems to rely on some fairly clear legislative 
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history. I find no satisfactory way to deal with the matter of com- 
bat duty in the Armed Forces. The answer that is age is, “Well, 
that is what women want,” and I’m not sure that they do, and, in 
articular, I don’t think that the men who have to engage in combat 
ook upon it with great favor. ; 

Mr. Drinan. Well, my time has expired. It is particularly good 
to be able to cross-examine a dean. 

Thank you. 

(Laughter. ] 

Mr. Garswois, Father Drinan is the dean who said, when most of 
my faculty left to come down here in the Kennedy administration, 
that “Old deans never die; they just lose their faculties.” 

[Laughter.] 

Mr. Epwarps. The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. 

And I want to express my appreciation to all of the witnesses, 

While I am in full agreement that it would be most unwise to act 
favorably on this legislation, I have precisely the opposite reason for 
doing so, because I certainly don’t want us to start all over again with 
a new amendment. : 

The amendment that you are suggesting, Dean Griswold, is one 
that has been around for a long, long time, and the women simply 
did not want it, As» matter of fact, we considered the amendment, 
sponsored by my colleague, Mr. Wiggins, who is here with us this 
morning. The Wiggins amendment was rejected by the House. It 
specifically exempted women from military duty. and it contained 
other types of exceptions as well. What you are suggesting is a new 
start with exceptions that seem to be compatible with what you con- 
ceive of the women as wanting. It contains nothing that I feel the 
Congress would want to consider again. 

As a matter of fact, I sat on the committee which heard the argu- 
ments in support of and opposed to the equal rights amendment. Not 
a single proponent who appeared before us stated that he or she 
wanted this exception with respect to military duty or other types 
of exceptions. 

I am truly surprised that that argument would be raised again at 
this time because it was considered on the floor of the House at that 
time and rejected. It is part of the old so-called “Hayden riders.” 
This was a rider that. was attached to the resolution in the Senate, 
and which was rejected year after year. - 

I quite agree with you that acting on this legislation would be 
olitically and strategically wrong, insofar as the proponents of the 
egislation itself are concerned. 

Let me ask you this, Dean: If we were to recommend this resolu- 
tion, House Joint Resolution 638, would it be your recommendation 
that at the very least we should provide that it shall be in full force 
and effect after being adopted by two-thirds of both Houses? In other 
words, a must have a two-thirds majority for its adoption; is that 
correct 

Mr. Grisworp. Yes. I did not deal with that in my statement, but 
this seems to me to be essentially a part of the process of amending 
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the Constitution, as to which the Constitution is explicit that two- 
thirds majorities are required in both Houses of Congress, 

Mr. McCuory. Since the question of rescission has come up and 
especially during the extended period which might be involved, would 
it not also be proper, in your opinion, that an amendment be offered 
which would expressly authorize rescission during this period so that 
the State legislatures will have this additional 7-year period in order 
to reconsider action that they previously have taken ? 

Mr, Grrswo.p. On that, Mr. McClory, I think I am in agreement 
with Mr. Van Alstyne. The argument made in various places about 
rescission strikes me as a rule under which I would like to play poker. 
I would like to draw to an inside straight, where everytime you get a 
bad card you can put it aside, but once you get a good one, that counts. 

It does seem to me that there is a clear purpose in article V of the 
Constitution, that the great consensus—and I use “great” to mean the 
“more than majority’—this is the place where we are not governed 
by majority pile that the great consensus shall occur within some 
relatively short time frame. 

I know of no decision which makes it clear that once a State has 
ratified it cannot reject. That history turns largely on the 14th amend- 
ment. Actually, by the time the 14th amendment was put into effect, 
there were three-fourths of the States, without any question. 

Moreover, the 14th amendment had a very special history. It was 
the formula by which the Civil War was brought to a close. It was 
essentially acutely political, and we tend to think of the 14th amend- 
ment ag the due process clause, but that wasn’t what the 14th amend- 
ment was about. That was incidental. The 14th amendinent begins, 
“All persons born within the United States and subject to the juris- 
diction thereof are citizens of the United States.” That overruled the 
Dred Scott case. and that was the vital nerve with respect to the 14th 
amendment; and when the Congress declared that the 14th amend- 
ment was in effect, it was making a truly political decision, and it 
ae the step which formally brought the War Between the States to 
a close, : 

I find no real basis in that for a justification of saying that once a 
State has ratified, no matter how long a time has passed, it cannot 
rescind although once it has rejected, it can always ratify thereafter. 
That seems to be a “heads, I win; tails, you lose” proposition. 

Mr. McCrory. Let me say that, as a proponent of ERA ratification, 
I concur with you. I fear that during the additional 7-year period that 
would be involved there would be more opportunities for a rescission. 
T also believe that the whole concept of this extension of time is an 
indication of weakness; it is just an open door to defeat the amend- 
ment, I think it is a most unfortunate step to take. 

I might just ask this, if I may. During the first 2 years, 30 of the 
35 States ratified the amendment. Only one State has ratified this 
year, I don’t know why we would believe that during this extended 
period we are going to have a lot more momentum than we would if 
we have this time pressure on which to act and in which to move and 
urge ratification. 

Ms. Gixspurc. The additional time, % think, will provide an op- 
pertunity for rational voices to be heard on this matter. Tremendous 
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misunderstanding, distortion and confusion has been spread about 
what this equal rights amendment will and will not do. We do not 
have a case like the 18-year-old vote where the people could under- 
stand—if you are 17 you don’t vote, and if you are 18 you do, 

Mr. McCuory. But it is like the combat duty, or men and women 
using the same bathroom argument. It is the same thing. We debated 
that when we recommended the legislation to the States. There is no 
confusion about that; it should be readily cleared up. If we are just 
going to rehash these old arguments, they are going to expand, not 

away. 
= 4fs, Grnepura. I wish it were so that there is no confusion. But all 
of us have witnessed what has happened in several States—Florida 
last spring is a good example. Legislators there e lained their vote 
against the amendment on the ground that it woul authorize homo- 
sexual marriage. ; 

Of course, it is entirely clear in the legislative history that the 
amendment would not do that, yet several legislators claim that is why 
they cast their bailot against it. 

If Members of Congress and respected members of the legal com- 
- munity spoke out against irrational assertions of this kind, no respon- 
sible State legislator could make such a claim. 

Similarly, legislators have explained they voted against the equal 
rights amendment because it authorizes abortion. Again, that is not 
true. The Supreme Court solidly anchored its rulings in the reproduc- 
tive choice cases to the due process guarantee, The equal rights amend- 
ment would neither add to nor detract from constitutional doctrine 
in that area. 

We have not had enough in the way of responsible people saying 
to the public and the media, the amendment deals with gender, not 
sexual orientation, with equality of men and women before the law, 
not with abortion. 

Mr. McCrory. Time has added to the confusion; it has not reduced 
the-confusion. I believe we can eliminate the confusion and do a job 
during the next year and a half or so. But I just think that strategi- 
cally it is wrong. ; 

Well, my time has expired. Thank you very much. 

Mr. Epwarps, The gentleman from Missouri. 

Mr. Vorxscer. Thank you, Mr, Chairman. 

I, too. wish to join with the others in my appreciation of all three 
of vou being here. 

And I would appreciate it if you could hold your answers because 
Ihave only 5 minutes, 

As I understand it, Dean Griswold. you state that a two-thirds 
majority would be required for passage. Is that correct ? 

Mr. Grisworp. Yes, that is correct. 

Mr. Vorxmer. On page 7 of your statement, you say, “As to the 
constitutional power of Congress, I do not know the answer.” 

Now, are you saving that Congress does have the power to extead 
au op ae so only ue two-thirds? 

r. Griswoip. No. I am saying that I don’t know the answer t 
that, but that I think there Saud be very grave doubt abot the 
power of Congress to extend the time in that original resolution 
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passed by a two-thirds vote to extend it by the vote of a simple 
majority. es . 

Mr. Vorxwer. You question, then, the constitutional power of Coui- 
gress to act at all? 

Mr. Grisworp. Yes, I do. : : 

Mr, Vorxsrer. Now, on page 6 of your statement, under part 3, in 
the first paragraph, the last sentence: “If we would act, it is also sure 
to result in litigation.” 

Who would have standing to bring such a suit? , ; 

Mr. Griswotp. Well, the man who is called to service in combat in 
the armed services could bring the suit, and he would contend that 
it was valid. 

Mr. Vorxxer. Even though Congress had extended the ratification 
period and 5 years from now the Congress at that time certified that 
38 States had ratified, then that man who is drawn into the armed 
services 

Mr, Grisworp. Yes, I think that just as in several cases which have 
come up, in all of them it has been decided that the constitutional 
amendment was validity adopted, but there has been litigation with re- 
spect to the validity of constitutional amendments, and there could 
be on this. 

Mr. Vorxuer. All right. Professor Van Alstyne, in reading your 
statement, in listening to your statement. do I get the impression prop- 
erly that the question of whether or not Congress can extend is a polit- 
ical, more than a justifiable. decision ? 

Mr. Vax Astyne. I have no doubt the Congress can extend the 
deadline and the court. would not presume to second-guess. 

Mr. VorkMer. Whether the extension requires a two-thirds majority 
is a political decision to be made by Congress? 

Mr. Van Arstyne. I’m not persuaded that there is a constitutional 
demand for an extension of the deadline to be done by two-thirds, and 
I do not think: that the Supreme Court would overturn an extension 
if done by a simple majority. 

My brief paper, to that extent, is directed to what I regard as a 
sense of constitutional propriety on the part of Congress. 

Mr. Vorxser. But let’s get back to the constitutional question of 
whether Congress can or cannot extend. I am interested in your state- 
ments in regard to what possibly could occur and what the Supreme 
Court would do if we did do it. 

Mr. Van Austyne. There is one argument. if you will allow me to 
elaborate, that I think could possibly be made about the two-thirds 
requirement. 

By close analogy to a fact present in the case of Powell v. McCor- 
mack, if we just take a minute, I think it will be helpful to you. 

It happened that on the nonseating of Mr. Powell, more than two- 
thirds of the House voted not to seat him, as if they had proceeded 
under the different authorization and power to throw him out for 
misconduct. This, in the dicta of the Court, in the case itself, the House 
could have done. 

The question, therefore, arose that since they had sufficient votes had 
they used another heading of authority, then, should the court deem 
the question moot when instead they simply presumed not to seat 
him? The Court declined to regard the question as moot on that basis, 
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however, because, they said, “We are in no position to understand 
or to conjecture whether all of the same Members of the House would 
lave voted to expel when they thought that their votes did not neces- 
sarily count for as much. You see, there was already a simple majority 
not to seat, and, therefore, the other votes were safe votes. 

Well, we have something crudely similar here. If it were the case 
that some Members of Congress, in proposing the amendment, were 
inclined to do so partly on the strength of accompanying the proposal 
with the 7-year deadline, and we cannot be certain that they would 
necessarily have supported the proposal in the absence of the 
deadline—— ~ ; 

Mr. Vorxarer. In other words, with a 14-vear deadline? 

Mi. Vaw Atstyne. I mean, on the original proposal. 

Mr. Vorxmer. Right. As to the original proposal—we cannot say 
that. the Members of Congress back then would have voted for it with 
a 14-year deadline instead of a 7-year deadline. 

Mr. Van Atsryne. We cannot say that. 

Mr. VorKMer. So, you are saying that the Supreme Court could pos- 
sibly disagree. 

Mr. Van Arstyne. It seems to me it could. It. is a respectable argu- 
ment—hut it doesn’t seem to me it would be successful. 

Mr. Vorxser. Now, you address yourself in your statement as to 
whether or not this Congress can bind any other Congress on rescission. 

Mr. Vaw Arstyne. I do not believe it can bind it. 

Mr. Vorxmer. It is basically up to the Congress at the time of cer- 
Avficntion to make the decision as to whether a State has ratified or 
not ? 

Mr. Vaw Austynr. Well, technically, if I’ve read the statute cor- 
rectly, adopted by a previous Congress, it is technically within the 
unilateral authority of the Administrator of General Services to make 
his decision and not report to you. The statute speaks only to his re- 
cording ratifications and of that Administrator of General Services 
announcing the decision. But I don’t expect he would do that, because 
the Secretary of State, in like circumstances, has sought the wisdom of 
Congress in doubtful cases such as this. 

As a technical matter, believe it or not, that person, to whom you 
have delegated a seemingly ministerial chore, could resolve the ques- 
tion of rescission on his own. 

Mr, Vorxsaer. Now, Professor Ginsburg, you did not address your- 
self to the question of rescission. Would you address yourself to that— 
the constitutionality of rescission, not whether we should.or should 
not consider it. 

Ms, Grxspura. Well, may I say, first, it would be premature for this 
Congress to address the rescission question. 

Particularly if time for ratification is extended, the rescission issue 
may well become moot. This Congress should not reach out and pre- 
maturely and perhaps unnecessarily deat with the issue. 

Mr. Voitxsrer. Could I interrupt just a minute on that statement. 
When the 38th State ratifies within a time frame allowed by Congress, 
that is when rescission will not be moot. 

Ms, Ginspure. That’s right. The Congress sitting at that time would 
have the obligation to decide, 

Mr, Votxarer. Go ahead. 
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Ms. Ginssura. The Supreme Court, in Coleman v, Miller, stated 
that Congress is the judge of the efficacy of ratification. We have the 
congressional precedent set in connection with the 14th amendment. 

Coleman notes also the dominant view of legal commentators of 
that day and, I think it is fair to say, this day as well: Ratification, 
once effected, may not be withdrawn. ; 

The Department of Justice, has developed the position in detail, be- 

inning with Madison’s statement that a constitutional provision must 
. adopted in toto and fe ‘ever, unconditionally, irrevocably, and with 
no strings attached, the position that article V calls for an act, the act 
of ratification, and that is the only act of constitutional significance. 

The rescission question is debatable, most would agree, It is in my 
judgment a much more difficult issue than the question whether Con- 
ae has authority to extend the time for ratification. But, as I see it, 
the rescission issue is not ripe for disposition at this time. 

Mr. Vorkmer. Let me pose a hypothetical to you. Let’s assume that 
the 38th State had ratified and so certified to Congress. The resolution 
has to be passed by Congress, certifying the ratification. Congress, 
whenever that time comes, would have the power to vote by majority 
for certification; correct ? 

Ms. Ginssura. Congress would have—— 

Mr. Votxmer. They would have to vote certification by resolution. 
The could also not vote. Members of Congress can individually say 
that three States, in our opinion, or one of those three no longer certi- 
fics because they have rescinded, and there conld be no action against 
Congress for failing to certify. 

Ms. Grnepore. First, as Professor Van Alstyne has pointed out, tech- 
nically, the General Services Administration might certify and not 
even bring the question to the attention of Congress; 1 U.S.C, 106(b), 
at least if read literally: makes that possible. Practically, I doubt that 
would happen. The question would be pcsed by GSA to Congress— 
what is the effect of those votes? The issue oald be one for the Con- 
gress, not for the Supreme Court, to decide. Of course, that does not 
obviate the constitutional question. It simply means Congress would 
be the the arbiter of it. 

Congress would have to take into account past precedent, what legal 
commentators have said an the subject, and what seems to be sound 
and reasonable policy. It would be a constitutional decision—and a 
difficult one—that Congress would be called upon to make. 

Mr. Voixer. Mr. Chairman, do I have time for one more question ? 

Mr. Evwaxgps. Proceed. 

Mr. Votxmer. I would like to pose a question to Professor Ginsburg 
and Professor Van Alstyne: In the event that Congress would not 
extend until, say, after March 1979, in your opinion, would that ex- 
tension be valid, assuming that it would be done within a reasonable 
time { 

Mr. Van Axstyne. I’m sorry, I did not understand the question. 

Mr. Vo_kMER. The question is: Assume that Congress would extend, 
but not pass, a resolution extending until after March 1979, which is 
the present expiration date. Would that extension be valid? In other 
words, April, May, June, July—— 

Mr. VAn AtstyNE, I see. The time itself has expired. You catch me 
by surprise. 
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Mr. Vortxmrr. If they once had the power, is that power gone by 
the expiration of the initial 7-year limitation ? 

Mr. Van Atsryne. That’s a very good question. 

Mr. Voixmenr. It is only a limitation. 

Mr. Van Arstyne. I respect that, I have not thought about it. My 
inclination is to think that the could not, that they would have to begin 
again. 

oe Voixmer. Would you think more about it and send us a note 
on it 

Mr. Van Austyne. I would be delighted to. I am grateful for the 
opportunity for reflection. 

May I take advantage of having the microphone to urge, as # pro- 
fessional matter, that Congress do nothing to intimate to the States 
that they generally possess a power to rescind. I think that profoundly 
ill-advised constitutional policy. The Madison position is eminently 
sound. The ratification of constitutional amendments is not a poker 
game. No State ought to consider an amendment to the Constitution 
under the misimpression from this body that it may do it with some 
sort of celerity or spontaneity because it will always have this inter- 
val of additional years while other States are looking at it to reconsider. 

That, in my view, is an atrocious way to run a Constitution. The 
policy that the States may consider at several times, within a reason- 
able time reject or table or put it over, but that when done, it is done 
irrevocably, is terribly important, it seems to me, to the integrity of 
the role of Congress and the States. 

Mr. McCrory. Will the gentleman yield? 

Mr. Voixser. I would like to continue on that, first. 

Of course, we have nothing in the Constitution or statute right now 
on that subject matter, directing to the States. As a policy decision, 
now—this is a policy decision—would you think that it would be wise 
to have such a directive that once made ratification is finale—final ? 

Mr. Van Axstyne. Yes; I think it would be helpful to that which 
seemed clear from past practice. 

Mr, McCrory. If the gentleman would yield, I just want to ask this 
question. 

Is it not inherently Sea tatien in the consideration of a proposal to 
extend the time and possibly permit an amendment to that proposal to 
be adopted on the subject of rescission, which would further confuse, 
if noe frustrate, the effort to get the ERA ratified within the 7-year 
period ? 

Mr. Van Ausryne. Congressman McClory, much as the general 
problem bothers me, I can’t tie it to the proposed extension, for that 
Posibility arises in any event. That is to say, a Member of either 
House may propose such a license to the States even now, in advertis- 
ang wisn appending it to a bill that would extend the deadline, 

r. McCrory. There is no vehicle now? 

Mr. Van Arstyne. No, but one could be created. 

Mr. McCrory. Wouldn’t this be a vehicle, though? 

Mr. Van Atsryne. It lends itself to that, but I would hope that you, 
as responsible Members of this Congress, would vigorously oppose it. 


139 


Mr. Vorxmer. Mr. Chairman, may I get my answer now from Pro- 
fessor Ginsburg to my initial question as to the extension after the 
expiration of ‘fie initial 7-year limitation? . ' 

{s. Ginspura. Mr. Volkmer, there is at least one legislator who did 
think about this issue, and it is in the legislative history of the equal 
rights amendment. It was Senator Marlow Cook of Kentucky. I refer 
to the page in the Congressional Record reporting his remarks in foot- 
note 13 to my statement. : : 

Senator Cook envisioned this situation: What happens if the 7-year 
time period elapses and then, without any further word from Con- 
ete another State ratifies to make the 38th State; what would hap- 

en then é : 
r His view was that the 7-year limitation would not relieve Congress 
of the obligation to make a subsequent determination whether the 
lapse of time—passage of more than 7 years—had caused the proposal 
to lose vitality, -. => >= 

The implication of his remarks was, the final decision could not 
be arrived at by the 92d Congress through a crystal ball in 1972, but 
only with full knowledge and appreciation of the political, social, and 
economic conditions which have prevailed during the period since the 
submission of the amendment. 

Now, in the situation described by Senator Cook, subsequent rati- 
fication is unlikely to occur. If 7 years passes by, and Congress says 
nothing, it is unlikely that a State, given no green light by the national 
legislature, would nontheless come forward and ratify. ; = 

But I suppose he would give the same answer to your question: 
What happens if the 7-year period passes and then Congress says, 
“You have additional time.” That would seem to be a clearer case 
than the one he addressed. 

Mr. Epwanrps. The gentleman from California, Mr. Wiggins, 

Mr. Wicorns. For the past few moments we have been discussing 
the binding nature of the original determination of reasonableness as ~ 
contained in the resolution. Professor Van Alstyne suggested that it is 
binding and perhaps we should not recognize a subsequent ratifica- 
tion, and you cite at footnote 13 Professor—Senator Cook’s comment 
that Congress would have to consider that de novo at that time. 

If the original determination is binding—if it is—would a subse- 
quent Congress be bound by a 25-year termination or by a lives-in- 
being plus 21 years and a period of gestation or some other time period 
that is recognized in the law? 

Professor Van Alstyne, do you hold to that position? 

Mr. Van Atsryye. I’m sorry, I can’t answer your question directly. 
But it is my strong feeling that if Congress were to outline originally 
a 25-year period and it were literally to take that amount in time 
but a variety of States were to assert upon reconsideration that they 
had abandoned support for the amendment, respectfully I think that 
would be justiciable. That is to say, that time horizon strikes me as so 
long that it is incompatible with what I regard to be the demand by 
article V that there be a reasonable time ag objectively and ultimately 
determinable by the Supreme Court in which a fundamental change 
to the Constitution must be made. 

So, I have difficulty answering your question, because I start from 
that premise. I do not only think it would not bind other congresses to 
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intevene, but I think that such a provision, unless someone is pre- 

ared to make a terribly heroic argument that a quarter of a century 
is essential to induce public understanding of the character of the 
issue, it is simply a violation of article V that demands a consensus 
within a reasonably shorter time than that. 

As I have shared with you here, Congressman, I am very apprehen- 
sive about 14 years. I agree with Professor Ginsburg, incidentally, 
that there are complexities in this amendment that you gentlemen are 
familiar with but which were not well-presented to the various State 
legislators. : 

I haye come within the last 3 months before the North Carolina 
General Assembly where the level of criticism was truly based, not on 
the character and observation offered by Dean Griswold here, but on 
very rudimentary misunderstanding. But even to stretch it to 14 years 
raises a serious question in my mind about the function of article V 
demanding an exceptional consensus among the States as well as within 
Congress, within an objectively reasonable time. ; 

Mr. Wicorns. Although the law in this whole area is unclear and 
perhaps only two or three decision of the Supreme Court would have 
some Airect bearing on the question, as a matter of policy, I think that 
T would conclude that the proposing Congress may establish what to it 
is a reasonable time period within which ratification is to occur. I 
accept that as a fact; and I also accept relying on both Coleman and 
Dillon, that a later Congress, if called upon to exercise it, has a duty 
to review the reasonableness of ratification under the current political. 
social, economic conditions mentioned in Coleman. 

Now, putting those two propositions side by side, I come to the con- 
clusion that the first Congress is merely advisory in nature, that it 
is not binding, and that the real moment of truth is at the time that 
the final State purports to ratify the amendment. At that time a Con- 
gress—if it gets to Congress, and that is something I think we’re go- 
ing to look into. I don’t want to yield to the General Services Ad- 
ministrator that kind of profound decision—may consider relevant 
factors to determine the viability of the amendment. 

Now, I want to turn to what those relevant factors might be, Would 
it be relevant, do you think, to be aware of the change in gender-based 
distinction law under the 14th amendment that has occurred since 
1972, as a factor to be considered as to whether the equal rights amend- 
ment is still viable? , 

Mr. Van Ausryne. On the part of Congress, yes, I think it still is. 

Mr, Wicepns. And without reference to the constitutional power but 
only as a factor, would it not be relevant to consider whether or not 
several States had rescinded their ratification ? 

Mr. Van Atstyne. Yes, I think it is a relevant prudential judgment 
on the part of Congress, to take that into account. 

Mr. Wicatns. Well, I have to agree with that. Central to the amend- 
ing process is the belief that we don’t change our Constitution unless 
there is a substantial agreement in the country to that end—three- 
fourths of the States. We do violence to that fundamental concept by 
failing to recognize that a part of that three-fourths is not there as a 
result of action taken by the State legislatures of several of the States. 
Do you agree with that, Professor ? 
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Mr. Van Arstyne. No; I don’t. I mean no contradiction of what I 
said earlier, but I think that States mistake the legitimacy of their 
role when, within the 7-year period, they have ample opportunity to 
consider and reconsider and finally do achieve ratification, which is 
the only term acknowledged in article V and then presumes to recon- 
sider within that time period. The time period changes, seriously, for 
me if they reconsider when Congress presumes to extend the time 
period. 

I believe a modest extension is warranted by current circumstances 
and by the existing degree of confusion in State legislatures, whose rec- 
ords I have read, as well as those in which I have participated, but that - 
if you extend it as long as 7 years, then there is an honest tension on the 
objectivity and total reasonableness of the period, at least with respect 
to those States who previously ratified and may wish to reconsider 
during the second 7-year period, 

But I do not hold that States could presume to rescind now; I think 
aed have no reasonable basis for assuming the legitimate authority to 

0s0. 

Mr. Wicorns. Well, I can’t, within my 5 minutes, debate that point, 
although I’m prepared to do so, tg the very same authorities upon 
which you relied. But I suppose, Professor, if we were writing upon a 
clean slate now, maybe we ought to prevent States from ratifying in 
the first 5 years and let that be the time for general debate, and then 
have a very short period of ratification following that time of general 
debate and have it up or down once and for all in the last 2 years, for 
example, of the 7-year period overall. That is not the procedure which 
we have adopted. 

And in conclusion, before my time is taken back, I have listened to 
the most irrational arguments made on both sides of this constitutional 
amendment, but there is one central] fact that will not go away, and that 
is that the equal rights amendment must mean something different than 
the equal protection clause. 

Mr. Van Axstyny. Indeed. : 

Mr. Wicartns. That fact creates problems of enormous dimensions 
that you at this table can be sensitive to. 

Mr. Epwarps. The gentleman from California, Mr. Beilenson. 

Mr. Bettenson. Mr. Chairman, I was intrigued last week when the 
two professors whom we had here testifying from Yale Law School 
were so certain of their respective positions even though they were 
diametrically opposed, because I recall that when I was at law school, 
my professors always had plenty of questions but very few answers. 
And I was kind of reassured by Dean Griswold’s testimony, that those 
of us who went through the Harvard Law School are not always so 
certain that we have the correct answers. 

I suppose, as a former student at that law school when Mr. Griswold 
was the dean there, that I should take this opportunity and ask him 
some questions for a change. But, unfortunately, virtually all of the 
questions I have had, Mr. Chairman, have been answered, with one 
exception, and this really is not specifically to Dean Griswold but to 
any or all of the three witnesses who might care to respond. 

I have become concerned throughout the course of these hearings, os 
I think some of the other members have, too, about the problem of 


26-365—78——-10 


142 


setting prcedeats for future action. We tend to think of this totally in 
terms of the equal rights amendment, but anything we do or don’t do 
here may be relevant to future proposed amendments to the Constitu- 
tion. And what I wanted to ask was, if any of you people might have 
suggestions as to what we should be doing in the future or what we 
should do in the future with respect to placing time limitations on the 
time in which a proposed constitutional amendment should be ratified ? 

I take it the Congress has the right and will continue to have the 
right to set different time limitations under different circumstances. 
Would it be wise for us to select one of these days a specific time limita- 
tion and apply that to all proposed amendments, or how should we 
handle that? 

Mr. Van Axstyne. There’s an awkwardness again, of course, because 
you cannot bind your successors, and they would have the authority 
to liquidate the provision which was intended to foreclose their future 
action. 

Mr. Berenson. We could put it in the Constitution. 

Mr, Griswoip. May I say that the consequence of the proposal] which 
is now before the committee is that hereafter whenever the Congress 
proposes any constitutional amendment it must put the time limitation 
within the operative clause of the constitutional provision as it did 
with the 18th amendment. 

The effort to take it out, which had literary merit, has proven to 
present very serious problems, and it is not worth avoiding the literary 
problems—it isn’t worth the problems that arise to take it out of the 
amendment itself, 

Mr. Brrtenson. I made that sane observation, I think, at the first 
of our several hearings, that for whatever reasons one wants to ad- 
vance it in the future, I suppose that Congress will always insist— 
or rather the proponents of the proposed amendments will insist, in 
return for their votes as part of the two-thirds vote required, that a 
time limitation be put in the proposed language of the amendment 
itself. We won’t face this kind of problem again. 

Ms. Ginspura. In my judgment. it would be most unwise to settle 
in advance on a time period, say 10 years, applicable to all proposed 
amendments. 

I think this equal rights amendment experience has taught us an 
important lesson. 

No consideration was given to 7 years as opposed to any other period 
in connection with the equal rights amendment. Seven years was 
customary and that was that. 

I don’t agree with the suggestion that it is appropriate, in the case 
of any conceivable amendment, to say for 5 years we think and debate 
about the proposal and take no vote until year 6. I gave the 18-year 
vote ds an example before. That amendment, it seems to me, required 
no extensive debate. On the other hand, for a proposal like the equal 
rights amendment, consider that it took the better part of a century 
for women to win the franchise. Yes; one would expect the equal 
rights amendment to be debated much longer than the order of succes- 
sion to the Presidency or the 18-vear-old vote. 

Congress, I think, should not try to forecast a reasonable time suit- 
able for every constitutional amendment. It depends upon the content 
of the amendment. - 


i 143 


Mr. Betrenson. Thank you, Professor. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Well, like Mr. Beilenson, I am sort of comforted by 
the disagreement that we have had, and we certainly have disagree- 
ment, not only today but the other days, too. 

I guess what the witnesses are saying is, it is really up to Congress 
to face up to its responsibilities and make up its own mind as to 
whether or not this is the wise step. But there has been some testimony 
to the effect that it would be perhaps unreasonable—Dean Griswold 
would say that it is manifestly unreasonable—to approve the legis- 
lation as proposed. Is that correct, sir? 

Mr. Griswotp. Yes, Mr. Chairman. I think that 7 years marks the 
outer limit of a reasonable time for the ratification of an amendment 
to the Constitution, and adding another 7 years strikes me as quite 
unreasonable. 

Mr. Epwarps. Perhaps what we get back to is, is it wise, is it fair, 
but then we have to ask ourselves, has the Supreme Court been wise 
and fair for 100 years in its interpretation of the 14th amendment 
referred to by Mr. Wiggins when we look at the shocking statistics 
that are not getting better in many areas—in fact they are getting 
yan regard to discrimination in the United States on account 
of sex. 7 : 

Our witnesses say there are no precedents, although we appreciate 
Dean Griswold calling to our attention the United States v. Smith 
which has to do with a Senate confirmation. So we have to look rot for 
precedents that are particularly concerned with constitutional amend- 
ments; we have to look at precedents that can just lead us in the right 
direction. 

Well, Congress is very used to time extensions. We are extending 
time for programs and laws on a weekly basis around here—State 
Spr none for aid, veterans’ education, social security, the statute 
of limitations for crimes, farm programs, LEA A—we extend it every 
few years. 

Mr. Wiactns. Will the gentleman yield? 

Mr. Epwarps. Yes. 

Mr. Wicerns. I just wanted to remind my friend of the new phe- 
nomenon in this Congress called sunset, and perhaps the time has 
come for the Sun to set on this ill-conceived proposal. 

Mr. Epwarps. That is what we are debating. That is correct. 

The Civil Rights Commission comes before this subcommittee every 
once in a while to have its life extended. Foreign aid—we extend for- 
eign aid from time to time. And I do recognize that these are not con- 
stitutional matters, but perhaps they offer some aid to us insofar as 

recedents are concerned. As a matter of fact, the Energy Conference 
1s meeting right now. The life of this House of Representatives has 
been extended just so that the Conference can meet, and then we will 
be ene back within a few weeks to take a look at what they come 
up with. 

Mr. Grisworp. May I point out, Mr. Chairman, that all of those 
things are unilateral where Congress has the power alone. No one 
else is concerned. They do not involve any collaborative action by 
which somebody on the outside must concur and has a period to concur.” 
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I have no question about the power of Congress to extend prac- 
tically anything it wants. I think it is a very different question when 
it comes to the time within which a constitutional amendment may be 
ratified by the legislatures of three-fourths of the States. 

Mr. Epwarps. Yes; I understand. There has been a fear expressed 
here that another 7 years would somehow cause dissension in the 
country, and that a number of rescissions might take place in the 
next 7 years. I should think that that would be a good idea. If this 
proposition cannot stand up to public debate for another few years, 


really, is it worthwhile ? 5 
Would any of the witnesses tell me why rescissions should be feared, 


because of the 7-year extension ? 

Mr. Van Atstyne. I would be very concerned with it, Congressman, 
for reasons I have tried to state, not crisply enough, before. 

If this Congress knowingly makes an extension under circumstances 
where it contemplates a subsequent Congress allowing rescissions to 
count, I believe in retrospect a serious error will have been made. I 
think it is fundamentally in error to entertain that kind of trade- 
off, to speculate that if after 14 years, 38 States have ratified but 
perhaps 18, or would you believe 14, or would you accept 28, have 
rescinded—because once any decision of that type is made ever by 
any Congress permitting the legitimacy of rescissions, which I think 
are not legitimate under article V, then I think we will have confusion 
compounded with regard to the future of all other proposed 
amendments. 

Any policy which exacerbates confusion over the illegitimacy of 
recission, any policy of that kind, it seems to me, would be in error. 

Mr. Vorxscer, Will the chairman yield on that point? 

Mr. Epwaros. Yes; I will yield. 

Mr. Vorxster. In other words, it is a question of creating a pre- 
cedent for future constitutional amendments? 

Tn other words, if we consider rescissions at any one time, then, 
with regard to any future constitutional amendments proposed for 
7 years, 10 years, no limit, Congress thereafter, 20 years down the 
line or somewhere, again will have to face rescission because other 
State legislative bodies, if they saw that Congress did take into 
consideration, could say, “Well, we could ratify it this year and next 
year we can undo it.” It makes ratification of the Constitution a very 
small thing, because the States figure they can undo it once they do it. 
And that should never be allowed. 

Mr. Van Atstyne. I would not do it. That does not say that—I 
privately favor an extension if it is supported by two-thirds of both 
Houses. That is an extraordinary concurrence that would provide to 
my satisfaction the reasonableness of the determination of a few addi- 
tional vears in light of the confusion which I have heard myself before 
State legislatures, but not counting any rescissions. 

Mr. Vorxmer. And it should be stated no rescissions. 

Mr, McCrory. Will the chairman yield? 

Mr. Enwarps. Yes. 

Mr. McCrory. In connection with another proposed constitutional 
amendment, the constitutional amendment granting to the District 
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of Columbia voting representation in the Senate and House of Rep- 
oe this samme eiboommnttee considered whether or not we 
would adopt an amendment which would authorize rescission after 
ratification. The subcommittee very wisely, I think, rejected that. 

The prevailing argument that I made and that others made was 
that if we are going to modify the ratification authority, the amenda- 
tory process in the Constitution, we should make a revision to article 
V so that in addition to authorizing ratification we specifically author- 
ize or prohibit rescission in that article. : 

Ms. Ginspura. I thought perhaps the chairman’s question had a 
different thrust. ; 

Should proponents of the amendment be fearful of what might 
occur in an additional 7-year period and, therefore, oppose any time 
extension. : 

I don’t think that is the American way. We believe that when there 
is free debate on an issue ultimately the better idea will prevail. An 
individual intolerant of full and fair debate on all sides of an issue is 
not fully attached to this American way. ; 

Mr. Enwarps. Well, I certainly would agree with what Professor 
Ginsburg said. I think that all of us around here feel that time is the 
friend of good ideas, I know when I came here 15 years ago there were 
some way-out ideas, like medicare and Federal aid to education, that 
weren't discussed in campaigns because one could be accused of being 
some kind of a socialist or something for suggesting it. And member- 
chip in tha U.N, was a very controversial matter at that time, and one 
did not. lightly approve of the American connection with the U.N. 
in political speeches, 

ut time was the friend of sound principles, and this, too, shall 
pass—a philosopher said, “This, too, shall pass.” And it seems to me 
that if ERA is a good idea, then any long-term debate or discussion 
within the States would be welcomed. certainly not feared. - 
_, Did one of the witnesses also say that we should not do this becaus 
it might be very upsetting to the American public? And if so, I 
wonder if the Supreme Court took that under consideration when it 
issued the Brown v. Board of Education opinion, or Baker v. Carr, or 
when Congress stopped the Vietnam war. The House of Representa- 
tives stopped the Vietnam war by cutting off money for it. 

I don’t know the answer. It seems to me that we have had some 
very, very interesting and indepth opinions by some very splendid 
lawyers. I am just delighted that we have had the privilege of having 
this testimony today and during our two preview sessions. 

Are there further questions? 

Mr. McCrory. Mr. Chairman, may I just make one comment and 
then ask one question of the witnesses. 

The comment I would like to make is this, In the consideration and 
debate on the equal rights amendment, it was advanced very per- 
snasively that if the equal protection of the laws clause was inter- 
preted to include women, that ERA would not be necessary. The 
problem was that while equal protection of the laws is granted to 
aliens and minors and many other groups of people, it had not been 
interpreted to include women. That is why an equal rights amendment 
was necessary, ‘ : 
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However, because of ERA it seems to me that we have made tremen- 
dous forward strides. , : 

In Virginia, the University of Virginia now does not admit women 
just for dancing and dramatics and home economics; they admit them 
in the regular liberal arts courses. The law schools are admitting more 
women. They are qualified to become lawyers. I think fairly soon 
women will be accepted as pilots of aircraft just as men are being 
accepted as flight attendants. There are tremendous advances which 
are occurring because of the impact of the equal rights amendment, 
even though final ratification has not fully occurred. 

However, that is just an observation, I simply wanted to make 
reference to the fact that this Congess is also acting to try to equalize 
rights as far as the sexes are concerned, such as in the social security 
laws and in the admission of women to the military academies, For 
example, my alma mater, Dartmouth College, now admits women, 
and. as a matter of fact, the glee club sounds better than ever. 

There are many important changes that are occurring because of 
the impact of this debate. 

The question I have, though, is this. 

Pursuant to article V, which authorizes ratification, do you think 
that, there is authority for States to determine the majority which they 
mav require with respect to ratification ? 

The State of Illinois in its constitution has imposed a three-fifths 
majority for ratification. Now, Illinois has ratified from the stand- 
point of a majority vote of the house and senate, but they never get 
the three-fifths. If a three-fifths majority requirement could be im- 
posed, why not four-fifths, or whatever? 
cee you professors of the law mind giving me your opinions on 

a 

Mr. Van Atsryne. Not at all. 

Judge Stevens when he was on the seventh circuit and decided the 
very case involving the Illinois constitution held that the constitu- 
tional provision of the State as such violated article V and was of no 
legal consequence at all. He nonetheless, as you will recall, Congress- 
man, declined to order anv relief because he said in the absence of 
Congress having prescribed a uniform majority, it would rest within 
the discretion of the State legislature to adopt an internal house rule. 

So he saw the matter then as the legislators assuming under their: 
own prroustive as legislators not bound by the State constitution to 

o that. 

To answer your question, I think it is a clear implication of the case, 
and think it a proper view of article V, that Congress may indeed 
prescribe a simple majoritv by the State legislatures, and that it would 
be prudent for them so to do. 

T doubt whether they could prescribe less than a simple majority. 
ont me afoul again of the very function and understanding of 

icle V, : 

_ 1 doubt, also, whether they could prescribe anything other than 
simple majorities, quite respectfully, but do think that it would 
clarify these peculiar variations from State to State which have led’ 
to the anomaly of the situation in Tllinois. 

Mr. Wicarns, Would my friend yield ? 
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Mr. McCrory. Yes, I will yield. But I would conclude, then, that 
Tllinois in effect has ratified the equal ripe amendment. There has 
been a simple majority. You say that. Congress could not impose 
a greater or less than a majority requirement, and Illinois has met 
the majority requirement. aa 

Mr. Van Axusryne. I understand, Con an, but it is one degree 
more complicated than that insofar as those who voted in the simple 
majority but less than three-fifths in Illinois, may have regarded 
their favorable vote as a kind of free vote because they were operating 
under a locally imposed rule pursuant to which they knew the amend- 
ment was going to lose. We are then without a firm foundation to 
determine whether or not that was an actual vote. 

Mr. McCrory. That is a terrible implication ; 

You mean that members of the legislative body vo‘e without really 
considering it? ; 

Mr. Van Arstyne, I mean, Congressman—I’m not reflecting on 
them or on this body. 

Mr. McCvory. I said that facetiously. 

Mr. Van Austynr. But the Supreme Court found it important 
enough to read the merits that way, and we know there are a lot of 
issues which are—free votes which are simply reelection votes. 

Ms. Grnspuro. But there is another answer, and it is the reality 
that when Judge Stevens passed on this question.’ Significantly. when 
he did so, he distinguished the issue now before this subeommittee— 
the question what constitutes a “reasonable time” for ratification. A 
responsible“answer to the time question requires taking into account 
various social, economic, and political conditions that may vary over 
time. But the Illinois three-fifths requirement, Stevens said, presents 
an issue courts are well-equipped to handle. The question may be 
answered by a flat yes or no without reference to social, political, and 
economic variables. It is therefore justifiable. Stvens ruled that the 

“current Illinois three-fifths requirement. was not infirm, and that 
Illinois, to date, has not ratified the equal rights amendment, and that 
is where the matter stands. 
stands. 

Mr. Wicerxs. Mr. Chairman, I have two matters. One is, I get very, 
very uncomfortable when I hear members of the committee or wit- 
nesses hefore the committee say that women as a class are not and 
have not been included within the reach of the equal protection clause. 
because that is manifestly in error, and I wish to disassociate myself 
from that remark or similar remarks. - 

But back to the more current matter-—— 

Mr. Epwarps. If the gentleman would yield, since I mentioned it— 

- you don’t consider them persons. That’s what you said. That's what. 
the court said. 

Mr. Wicorns. Well, Don, I don’t know to what extent you rely | 
upon opinions of the 19th century ? 

Ms. Grxspura. May I clarify the 19th century opinions? 

Mr. Wieorns. Just 2 moment, and then you may. 

I don’t know the extent to which our chairman relies-on opinions 
with respect to the right of women to be barkeeps and the like as 


‘1 Dyer v. Blotr, 390 F. Supp. 1291. 
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expressing current constitutional law. I don’t think there is any doubt 
up here or down there with respect to these relics of earlier ages being 
currently relevant. They simply are not. 

But I did want to make the point that Professor Van Alstyne did. 
The Supreme Court took some time in Powell v. McCormack to quote 
from the House debate and particularly from our colleague Bob 
Eckhardt’s analysis of the vote, and it dealt very specifically with 
respect to this issue. I think that kind of analysis is very relevant 
with respect. to a determination of whether or not the State of Illinois 
has ratified the ERA by even a majority vote. 

We know, as a matter of fact, that there are so many factors which 
impacted individual members’ votes, not the least of which is watching 
those numbers go over 218, because I do know—I have seen and you 
have seen—members vote contrary to their privately stated convictions. 
When a bill is passed, their vote is not going to make a difference, 
whereas a vote in accordance with conviction is apt to produce political 
repercussions at home. 

Now, that is perhaps an indictment of legislators, but it is a state- 
ment of reality. 

Ms. Grnspure. I think it should be clarified once and for all that the 
Supreme Court never held women were nonpersons. The Court said, 
in Virginia Minor’s case in 1874? that of course women are persons 
within the meaning of the 14th amendment. But so too are children, the 
Court was quick to add, and no one would suggest children should 
have the right to vote. 

Turning to the other point made about the 14th amendiment. yes, the 
Supreme Court certainly has moved in a differnt direction in the 
1970’s. But in the case to which I referred before. quoting from the 
Solicitor General’s brief (Frontiero v. Richardson), the justices also 
made plain their discomfort, some of it perhaps heightened by the Gov- 
ernment’s argument. The equal protection clause does cover all per- 
sons but it is quite clear that the core purpose of the 14th amendment 
was to rid the Nation of the odious legacy of black slavery. For other 
classifications, equal protection lacks the bite it has in the case of racial 
classifications. The Solicitor General took the position in Frontiero, 
and repeated it in later cases, that it is not the function of the Court to 
interpret the equal protection principle dynamically to the extent that 
sex discrimination would stand on the same footing as discrimination 
based on race or national origin. 

Mr. Wicorns. That’s right. The Court is in a middle ground right 
now, as you know, not adopting the racial classification standard but 
clearly rejecting the simple rational test standard, I think it used lan- 
gauge such as “important governmental interests,” or words to that 
effect. 

But if the Court were to take that final step and bring gender-based 
distinctions in line with racial distinctions, that is. adopt the compel- 
ling national] interest test, I think that would not go as far as the equal 
rights amendment would carry us. 

For examnle. if the ERA were a part of the Constitution, I am not 
sure that affirmative action programs for women could stand. What 
do you think? 


4 Minor vy. Happeraett, 88 U.S. (21 Wall.) 162. 
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Ms. Ginspura. We are not sure at this moment. the extent to which 
they can stand for race. 

Mr. Wicarns. Well, you have an opinion. I have heard you say it. 
And accepting your opinion as true, and if the equal rights amendment 
were part of the Constitution, I am not so sure that even those benign 
distinctions would be tolerable. 

Ms. Ginssuro. One of the problems—one of the historic problems 
is identifying what is beginning and what is rank discrimination. 

In every argument I have had on this issue, including every chal- 
lenge to a Federal law that distinguished on the basis of sex, I have 
always been met by the assertion on the other side, this is a benign 
preference for women; if this law discriminates against anyone, it dis- 
criminates against men. 

I think lawmakers and jurists are beginning to understand that sex 
discrimination cuts with two edges, and that when you pigeonhole a 
woman, even on a pedestal, you are confining her and pigeonholing a 
man as well, Any confined p ace, whether it is high or low, restricts an 
in lividual's freedom to follow his or her own inclinations, talents, and 
preferences. : 

Mr. Wicerns. I hope you don’t hold that view with respect to racial 
classification. 

Mr. Epwaros. Time has expired, and I recognize the gentleman from 
Massachusetts. 

Mr. Drrnan. Thank you, Mr. Chairman. 

Just one last comment and question. 

The only argument against the ERA when it was going through 
the Congress was that it was not necessary. The argument was made 
that the law already contains equality for all and equality for woinen. 
coneetient ly, I think, as Dean Griswold says, that the objections to it 
are. in his terms, “relatively petty.” 

So I woider if Professor Ginsburg and Professor Van Alstyne 
could answer those. 

We restrict these hearings to the constitutional question, but this 
is a part of the constitutional question. Apparently there have been 
misunderstandings. that the ERA means scmething which the Con- 
gress never imagined that it might mean. ‘To repeat, it went through 
the Congress overwhelmingly. The onlv argument made by Prof. 
Paul Freund and some others was that the amendment was unneces- 
cg equal protection can do it all. 

n Griswold raises the questions of combat duty, mother-daughter 
banquets, boys’ choirs, women in contact sports, men’s clubs, and wid- 
ows allowances, which are relatively petty. 

I wonder if the two witnesses could answer that question and say 
the amendment does not mean a social revolution or some upheaval in 
those areas. 

Mr. Grisworp. Could I just say first, I don’t regard the women in 
combat duty as petty. The other points, I agree, are petty, but I think 
that is a very serious matter which could have profound implications 
on our whole nationai existence. 

Mr. Van Arstyne. Congressman, I would answer you this way. 

The onposition to this amendment has alternatively suggested that 
it would propel us promiscuously forward into too dramatic a change 
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and that we should not tolerate it by an amendment and that, alterna- 
tively, the proposed amendment is so trivial in light of iorward 
progress that it is totally unnecessary. : ; 

It seems to me the truth of the matter rests exactly in the middle. 

We have, by act of Congress and by the revision of State statutes 
and State constitutions—indeed, and even through interpretations of 
the Supremne Court—come well along within the approximation of 
what the equal rights amendment would do. ea ak 

In my view, had the country not come close to an approximation of 
ecient: it could not command the consensus necessary to be 
ratified. 

In the instance of the right to vote for women in the 19th amend- 
ment, it was for most States at the time a mere constitutional orna- 
ment, for a vast majority of States had by that date already assured 
the francise to women; indeed, if they had not, that amendment could 
not have been ratified. 

In almost every instance, therefore, one will find that a proposed 
amendment is likely to produce some marginal change but no dramatic 
change. Otherwise, it cannot command an adequate consensus. 

My own view, therefore, is that this amendment will now harden 
into fundamental law hardly anything more than has been currently 
accomplished by acts of Congress and companion State legislation, 
hardly anything more. 

In that respect, it is verv similar to the technique of the 14th amend- 
ment of hardening into law that which has just been done through the 
myriad civil rights acts of 1966. It is very timely and very auspicious. 

Now, on one or two of the questions, I agree with Dean Griswold 
that they are all petty save aaity the one that I have heard reiterated 
here on combatant training and selective service. It is my professional 
view that with suitable enabling legislation by Congress, given the 
deference the Supreme Court has placed with Congress with regard 
to matters of national security and war power and the raising of 
armies and navies, indeed, six different explicit provisions in the Con- 
stitution directed to the military, six of them—given the deference 
the Court his displayed to this Congress with regard to national se- 
curity, the war power and the military—even with regard to the first 
amendment which is very absolute on freedom of speech—that if this 
Congress were to resolve its will that at least with respect to positions 
of combatant training and service, there are indeed sufficient physio- 
logical distinctions, morale peovlens: combatant problems, as not to 
allow women in service in those particular units, it is unimaginable 
to be that the Supreme Court would apply the equal rights amend- 
ment in contradiction to that. determination by Congress. 

As a professional matter, I have simply no misgivings as to what 
the appropriate interpretation would be if that were tested in a suit- 
able case. And, therefore, while it is theoretically, of course, an im- 
portant issue, mute frankly, having tried to look at it very closely in 
terms of the o:her explicit provisions and the technique of the Court 
in that very touchy area, have no professional hesitation at all in 
suggesting, to you that that cannot become a problem if this amend- 
ment is adopted. 
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Ms, Ginspura. I think you are right about the effect this amendment 
has already had and the change we have seen in this country. That in- 
dicates the amendment will have no jarring impact. But it will put 
the Nation squarely on record for requiring officialdom to treat men 
and women as people of full and equal dignity. i. 

One dramatic example of the change that has occurred is in the 
area of marriage and divorce law. Maintenance—alimony—is now & 
sex-neutral concept in the vast majority of our States, some 36 States. 
It is only a dwindling minority that retains sex classifications in mar- 
ringe and divorce legislation. Paces 

The equal rights amendment, still claimed by irresponsible indi- 
viduals to have a tremendous impact in the family law area, barely 
touches it at all. 

With regard to military service, the wisdom of phrasing the amend- 
ment as general principle is borne out. 

1 suppose 10 years ago many people would have considered it shock- 
ing that women would be admitted to West Point or Annapolis, man 
would have been amazed to see a whole range of occupational special- 
ties in the Air Force, the Army, and the Navy éparienl to women, and 
a more surprised to discover that service women are doing very 
well. 

The case to which I referred earlier, Frontiero v. Richardson, was & 
military case, and several pending controversies involve the military. 
In all of them, women seek equal opportunity to pursue a service 
career. 

There may be a day not very far down the road when questions 
like this do not loom so large. And in the meantime we will not have 
with us the young male challenger drafted into military service who 
-complains females are not drafted. No military draft is operating in 
this country now. 

Mr. Wicerns. Will the gentleman yield? 

Mr. Drinan. Yes. 

Mr. Wicorns. The draft issue is irrelevant. We are talking about 
gender classifications for assignment within the military. It doesn’t 
a you get there, whether you volunteer or whether you are 
‘drafted. 

Professor Van Alstyne is confident that the equal rights amendment 
will admit of gender-based classifications when it makes eminent com- 
monsense to do so, or perhaps, to state in more classic terms, when 
there is a compelling national interest to be served by that distinction. 

Well, I would hope so, too, but that kind of an analysis leads me to 
conclude that the equal rights amendment does not do any more than 
the equal protection clause does. 

Now, if that is wrong—if it does more than the equal protection 
‘clause—in al} of those myriad areas except for national defense, 
not withstanding the common sense of legislative bodies to meet and 
serve the needs of men and women, we are not going to be able to 
recognize gender-based distinctions. And I think once that reality is 
‘confronted on a case-by-case basis, there is going to be great disan- 
‘chantment on the part of women who thought they were getting 
‘something as a result of this amendment. 


152 


Ms. Ginspure. Of course, the legislative history of the equal rights 
amendment makes it clear that exceptions of two kinds were intended : 
Legislation may differentiate based on a physical characteristic unique 
to one sex; personal privacy interests may be respected. Both qualifi- 
een are mentioned in the Senate Majority Report, as well as in 

ate, 

This subcommittee is well aware that we have a Constitution in 
which fundamental human rights guarantees are stated in the grand 
manner as general principle. For example, “Congress shall pass no 
Jaw.” And yet there is no genera] principle absolutely without ex- 
ception. The equal right amendment is consistent with the style of 
our Constitution, and its interpretation should be consistent with that 
of similarly broad-gaged guarantees, 

While significant progress has been made, the Department of Jus- 
tice is now studying some 800 laws, Federal laws, that differentiate 
on the basis of gender. There are hundreds and hundreds of similar 
differentiations at the State level. The Supreme Court wavers from 
one decision to the next and shies away from secure doctrinal develop- 
ment. At times, the Court is disarmed, unable to decide at all.* They 
split, 44, And so the decision below was affirmed. 

The discomfort the Justices feel was well-expressed by Justice 
Powell in his concurring opinion in Frontiero v. Richardson. He said 
democratic institutions would be weakened and confidence in the re- 
straint of the Court would be impaired if this sensitive issue of broad 
social and political importance were to be resolved by the Supreme 
Court rather than by constitutional amendment. 

The Court is restrained by history—the absence of any intention 
on the part of 14th amendment draftmen to deal with gender-based 
discrimination, Understandably, the Justices would like a signal from 
the political branch. 

Mr. Drainan, I thankach of you very much. This has been a very 
illuminating morning for me. 

Mr. Epwarps. Mr. Wiggins. 

Mr. Wiaatns. Well, I find it a fascinating subject, and I would like 
to go on, but I think it would be more for my own benefit than for the 
committee’s or the witnesses’ or the audience, so I will withdraw any 
questions. 

Mr. Epwaros, Are there further questions? 

Counsel ? 

Ms. LeRoy. Yes; I do have a few questions. 

_ This first question is for Mr. Griswold. I want to follow up a ques- 
tion that Congressman Wiggins asked earlier, and I’m not sure that 
you had a chance to respond. 

I think the other two witnesses both agree that a reasonable time 
for ratification for an amendment could vary, cepending on the 
specific amendment. : 

Do you agree with that proposition? 

For example, Professor Ginsburg raised the 18-year-old vote amend- 
ment as one that would not require a great deal of time for ratification, 


*See Vorchheimer v. School District of Philadelphta, Ct. 197 
affirmed by equally divided Court). ss : EECA OTe) Ardenieat 
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but a more complicated, far-reaching one like the equal rights amend- 
ment might require a longer time. Sad I am asking who it is that 
decides how long that period should be, and is there any. way that 
Congress can assure some flexibility if the initial decision turns out 
to be wrong? 

Mr. Griswoip. Congress has undertaken for the past 60 years to 
exercise that judgment in all cases but two by putting in a 7-year 
clause—first by putting it into the amendment itself and more recently 
by putting it into the proposing resolution. I think that it is Congress 
which can exercise that at the beginning. 

Ultimately, I have no doubt that the Supreme Court will decide 
the question. Should Congress not put in a time provision and we 
have another amendment that goes—that lasts for 25 years— suppose, 
for example, that for some reason or another a number of States now 
ratified thie child labor amendment which was proposed in 1923. I 
think the Supreme Court would simply decide, well, it is not valid. It 
jis much more than a reasonable time. And my own view is that the 

_Court would hold that 14 years was not a reasonable time. 

I am inclined to think that approximately 7 years is about the 
outside limit of what is a reasonable time. Within that limit and 
maybe up to a few more, the Court would go very far to sustain the 
judgment of Congress. 

Ms. LeRoy. But once the initial determination had been made by - 
the Congress that proposed the amendment, there is no way that that 
determination can be changed ? es 

Mr. Grisworp. Oh, yes. I think if the Congress that proposed the 
amendment said 25 years and it took 25 years, that the Court would 
probably hold that that did not comply with the proper construction 
and meaning of article V of the Constitution. If Congress proposed 
25 years and it was ratified in 18 months, as in the case of the 18-year- 
old vote matter—they did not propose 25 years, but it was ratified in 
18 months—TI suspect that the Court would say, well, it was ratified 
within a reasonable time, and that is all that is required. 

Ms. LeRoy. Professor Van Alstyne, I think that you and Professor 
Ginsburg both agree that the location of the time limitation in the 
equal rights amendment in the resolving clause is significant; is that 
‘correct ? 

Mr. Van Atstyne. Yes, 

Ms. LeRoy. I would like to ask both of you whether the fact that 
Congress doesn’t seem to have made any such significant decision when 
it did that, whether the legislative history for the equal rights amend- 
ment on that issue and on any of the amendments on which the 7-year 
limitation has been included, has any relevance to this whole 
discussion. 

Mr. Van Austyne. Whether it is of consequence that Congress may 
not consider it—the importance of lodging it within the body of the 
proposed amendment # 

Ms, Li:Roy. Yes. 

Mr. Van Arstyne. There is no consequence that turns on it now, in 
my view. If it had a part of the body of the amendment, then it would 
have been highly consequential, but that Congress may not have put it 
‘there by inadvertence is without legal effect, in my view. 
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The fact is that since it is not a part of the proposed amendment, 
they retain their authority, and the States were not invited to ratify 
that part of it. That was never part of it. 

Ms, LeRoy. Ms. Ginsburg, would youcaretocomment? 

Ms. Ginssurc. Dean Griswold pointed out that the principal pur- 
pose of the change was to avoid cluttering up the Constitution with 
ratification period clauses that have no function once an amendment 
is ratified. But the very judgment that the time limit should be trans- 
ferred from the “Article of Amendment” to the preamble seems to me: 
to reflect a belief by Congress that this is indeed, as the Court said in 
Dillon, a matter “of detail” and not a basic, unalterable determination. 
The current placement indicates the issue is not one on which Congress 
has tied its hands. The stipulation is a procedural detail extension, as: 
time limitations generally are. 

Ms. LeRoy. I have no further questions. 

Mr. Epwarops. Mr. Starek. 

Mr. Starner, Thank you, Mr. Chairman. 

I would like to ask the witnesses if they would agree that Congress 
has the authority or the power to pass a resolution which would. in 
effect, withdraw the amendment from consideration by the States? 

Mr. Van Ausryne. You mean now ¢ ; 

Mr. Starex. Yes. 

Mr. Van Arstyne. I think not. 

Again, it’s speculative. I’m sure you're asking the question, and it 
thoughtfully reflects the fact that you have looked into it, and there is 
simply no perfect authority on the proposition. But with regard to 
that. it does seem to me that that Congress which proposed it by two- 
thirds concurrence, that it should rest before the States for 7 years at 
least, would preclude a subsequent. Congress from attempting to undo. 
that which was an accomplished fact by the earlier Congress. It is 
not free of doubt. or controversy. 

But that would be my view. 

I think a Congress, having laid the matter before the States in that 
sense and having presumed to specify a period within which it would 
rest. before the States indeed behaves differently than a Congress which 
simply proposed an amendment that says nothing about a deadline at 
ali, and that in that tentative fashion its power to propose is done, at 
least with regard to that initial 7-year period. I think that is the more 
plausible view taken of the matter, so that it could not be interrupted 
by a kind of political reconsideration of the original wisdom of having” 
propounded the amendment. in the first place. 

Mr. Staren. Following that up, Professor, could Congress amend 
the resolution under consideration in this subcommittee to provide that 
the ratification period would be 5 years instead of 7, or instead of an 
additional 7? 

Mr. Van Arstryne. I’m not sure what you asked, sir. 

Do you mean, could they cut it back to 5 from 7? My response to 
that is, no; they could not. 

Ms. Ginssura. The two issues, extension and shortening, are not 
symmetrical. I think it is implicit in article V. just as the “reasonable 
time” requirement is implicit in the article that once Congress pro- 
poses an amendment, Congress is obliged to give the States a fair: 
opportunity to consider and act on it. 
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Congress might respond to changing conditions indicating there is 
no longer a need for the amendment. But Congress may not act to 
deny the States a fair opportunity to consider and decide, That is, 
Congress may not cut back the time because Congress has changed its 
mind about the desirability of the amendment and therefore does not 
want the States to have the opportunity to determine whether they 
wish to have the amendment. 

Extension, of course, does not raise that question. It does not take 
away from the States a full and fair opportunity to ratify. 

Mr. Votkmer. Mr. Chairman, could follow up on that just for a 
moment? 

Mr. Epwarps. Mr. Volkmer. 

Mr. Vo.ixmer. But eliminating the 7 years—forget that. Let’s 
not talk about equal rights now. Let’s talk about a constitutional 
amendment. 

Surely a subsequent Congress could put no limitation on an amend- 
ment and therefore the only time limit would be a “reasonable” time. 
Now, Congress surely can say 7 years or 10 years has been a reasonable 
time and we are passing this resolution and saying that is the end of 
it. Isn’t that correct? 

Mr. Vaw Austyne. They could do so. I think that is a justiciable 
issue. A fair way of testing the proposition, Congressman, is to sup- 
pose that the amendment has been proposed without any deadline— 
that was true of the first 17, after all—and the subsequent Congress 
brings it to a halt, granted the hypothetical that they cut it off after 
2 years, A fair way of tesling il is to suppose that an additional State 
presumes to ratify and the Administrator of General Services declines 
to list, in deference to the new act of Congress. A class action is 
brought by the State legislature to test their authority under article V. 
My belief is the Supreme Court would regard it as justiciable, and 
they would raise the question, as Professor Ginsburg has propounded 
it, as to whether Congress—a Congress having propounded or pro- 
posed the amendment by the requisite two-thirds a subsequent Con- 
gress has, in essences, tried to foreclose the efficacy of State entitlement 
to ratify within a reasonable time. 

sue Vortkmer. And what is a reasonable time? It comes down to 
that. 

Mr. Van Atstrne. It does, in two steps: first, what Congress says 
about it; and second, in sober judicial light, the view of the court is 
that the euleequent Congress has been so preemptory, but one con- 
clusion can follow. That is to say that. it is essentially an attempt to 
foreclose a reasonable opportunity to ratify. 

Mr. Vo.xmer. But you’re not precluding a Congress power to cut 
it off or reduce it. 

Mr. Van Atsryne. Well, I’m saying they can presume to exercise 
the power; but depending on the reasonableness of the exercise, in 
my view, under those circumstances, it would or would not be 
sustained. 

Mr. Vo_xmer. I agree with that. But that disagrees with Professor 
Ginsburg. 

Ms. Ginspoure. No; I don’t think so. 
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Mr. Vouxmer. Then, your point was that 7 years is a reasonable 
time, and we’d not be giving them a reasonable time by cutting it 
shorter, but not denying the power to Congress to do so. 

Ms. Grinspurn. I’m not sure I follow the question. I did not intend 
to suggest that under no circumstances could Congress shorten a 
statute of limitations on an amendment, which is essentially what this 
is. I did intend to say Congress could do so only when not acting on 
the basis of its change of mind about the merits of the amendment. 
Congress might well decide, in light of conditions, changing condi- 
tions, there is no longer a felt need for an amendment. That would 
amount to a judgment that the “reasonable time” has run out, or that 
the amendment is no longer responsive to the conception that gave 
birth to ic. A judgment of that quality Congress may make, but I do 
not believe Congress has authority to pull back an amendment based 
solely on its change of mind as to the merits of the proposal. 

Mr. Vox mer. Thank you, Mr. Chairman. 

Mr. Evwaros, Are there further questions? 

Mr. Wieatns. I would like to make an observation, Mr. Chairman. 

The notion has been expressed that the States are being denied a 
right to ratify, if the Congress were to shorten or even to withdraw 
an amendment. But the States are not. without their remedy. Their 
political remedy is in article V itself. They may propose their amend- 
ments, and if they think that Congress has acted arbitragl ly with re- 
spect to giving them an opportunity to ratify an amendment sub- 
mitted by the Congress: two-thirds of the States may proceed on their 
own without reference to Congress and propose an equal rights amend- 
ment. Isn’t that so? 

Mr. Van Axstynr. It is an excellent point. It overstates the case. 
When Congress exercises its article V discretion to elect the mode of 
ratification, then I would deem it in these circumstances really to be 
bound by the mode it elected, and it hardly answers the point as to 
whether Congress then has meritoriously interfered with that proc- 
ess because of a theoretical option of States to begin all over again 
and themselves to call for a convention in which an equivalent amend- 
ment could be proposed. They may always do that in any case. It is an 
arguable proposition, but I think respectfully—I don’t think it should 
prevail in the system. No; not when Congress has specified the mode 
as its authority to elect under article V. They are bound by the mode 
and to see it through, at least in an objectively reasonable fashion. 

Mr. Enwarps. There’s also no way that Congress can be forced to 
certify that the resolution shall be a part of the Constituton. 

Mr, Van Arstyne. Well, we are mutually aware of the awkward- 
ness. Reference was made earlier to Senator Ervin’s effort to provide 
some coherence to that form, and I think even in retrospect, with all 
due credit to the bill, we may be mutually grateful that States have 
not seen fit to seek to amend by that technique. None of us have come 
to a satisfactory way of coping with it thus far. 

Mr. McCrory. Mr. Chairman, may I make one more statement of a 
rather technical nature? Since I have had experience in the IIlinois 
General Assembly and the question of the free votes has come up, 
I would like to note that the rules of the Illinois House permit the 
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Speaker to lock in the electrical voting system at a time when he 
‘elects, That is the fina] vote, and there is no opportunity to change a 
vote, even if a changed vote would affect the final result. _ 
Consequently, there are many instances when, under this theory of 
members casting free votes that they do not think are going to be 
counted where they get trapped by the Speaker who locks the device. 
The member is committed against what might have been his better 
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at is why I question this argument about free, or unintentional, 
or misleading votes being cast as a basis for the proposition that the 
States may not have ratified because of the three-fifths requirement in 
the Constitution. Somehow or another, the Con is obliged to 
speak on this issue in order to commit States to the simple majority. 

The mere fact that there is that possibility—that there is that ex- 
ercise of authority in the eee militates against those mem- 
bers who voted who really may not have intended to vote for 
ratification. 

Thank you, Mr. Chairman. 

Mr. Epwarps, There are no further hearings scheduled at this time, 
during the recess, I’ve instructed the staff to study the testimony, the 
law, and to solicit further opinions from other constitutional experts 
throughout the country and then report back to the subcommittee in 
mid-January as to our further course of action. I do assure the mem- 
bers that it will be done. All of our activity will be done within a 
reasonable period of time. 

And again, we all are very grateful to you three splended witnesses 
we had today. 

The subcommittee is adjourned. 

Mr. McCvory. Sines the ranking minority member, Mr. Butler, is 
not here, but I would 1*’.e to reserve the right, if the minority elects, 
to request other witne.ses, that that right would be reserved. 

Mr. Epwarps. That reservation will always be honored. 

The committee is adjourned. 

[ Whereupon, at 12:25 p.m., the committee was adjourned.]} 
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WEDNESDAY, MAY 17, 1978 


U.S. House or REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 9:35 a.m. in room 2141 of the Rayburn 
House Office Building; the Hon. Don Edwards (chairman of the sub- 
committee) presiding. 

Present: Rapresantatives Edwards, Drinan, Volkmer, Holtzman, 
Butler, McClory, and Railsback. 2 

Staff present: Thomas Breen, counsel; Catherine LeRoy and Janice 
Cooper, assistant counsel; and Roscoe B. Starek III, associate 
counsel, 

Mr. Evwarps. The subcommittee will come to order. 

Today we are pontmuing our consideration of H.J. Res. 638, to ex- 
tend the ratification period for the proposed equal rights amendment. 

The equal rights amendment was first introduced in Congress in 
1923. It took nearly 50 years to win final congressional approval. But 
when it came, that approval was overwhelming: the amendment passed 
the House on October 12, 1971, by a vote of 354 to 24. It passed the 
Senate on March 22, 1972, by a vote of 84 to 8, 

Congressional approval of the amendment thus is not an issue here. 
That question has already been decided. The matter is now pending 
in the States. 

Since 1972, 35 States have ratified the amendment. Three more must 
ratify before the amendment can become a part of our Constitution. 
The current deadline for ratification is March 22, 1979, less than a 
year away. . 

last fall, this subcommittee began consideration of H.J. Res, 638, 
to extend the ratification period of the proposed equal rights amend- 
ment for an additional 7 years. At that time, we considered the thres- 
hold question of the authority of Congress under the Constitution to 
take such an unprecedented.step. 

The consensus that emerged from the subcommittee’s deliberations 
last fall was that an extension is within the pore of Congress. But 
as I pointed out at the time, that is only the first step in the process. 
The harder question, the one before us now, is whether such a step 
would be an appropriate exercise of congressional power. 

Article V of the Constitution, as interpreted by the Supreme Court, 
seems to say that we can extend the ratification period if we think that 
the amendment remains a vital policy question on which public debate 
and State legislative consideration should be allowed to continue. Our 
job now is to assess the social, economic, and political factors surround- 
ing the ERA and determine whether it would be reasonable to allow 
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further debate or whether in fact the debate has run its course. The 
purpose of this set of hearings is to enable us to make that assessment. 

Rarely has an issue received as much attention as this one. We have 
all received hundreds of cards, phone calls, telegrams, and letters from 
all over the country supporting and opposing extension. I hope we will 
all keep in mind that we are not here simply to count the numbers for 
and against the extension. We are here to obtain as much information 
as possible about the situation in the States regarding the debate over 
the equal rights amendment. 

I would like to introduce our first witness, But before I do that, does 
the pricemes from Virginia have a statement to make? 

Mr. Butter. Yes, Mr. Chairman. 

I think that you covered it very well, but I would like to express our 
ae erteaceyie to the many people here who are attending this hearing 
and the interest they are expressing in this issue. 

This is the second in the series of hearings we have had on the ques- 
tion of an extension of time for ratification of the ERA. Our first 
series was primarily concerned with the constitutional issues presented. 
The witnesses were for the most part those people who live in kind of 
a never-never land. For want of a better word, we call them scholars. 
What they had to say is that Congress can do in this particular area 
basically what it determines to do. If we choose to extend the time for 
ratification of this amendment, we can get away with it. It is as pure 
a policy question as we shall ever have. 

If we grant this extension, it is going to be a significant break with 
precedent. It seems to me that thai places a very heavy burden oi those 
people who would suggest that the appropriate thing to do is extend it. 

at I would like to hear from the witnesses today is what are the 
reasons we should or should not, as a matter of policy, extend the time 
for the ratification of the equal rights amendment. I look forward to 
hearing from the witnesses. 

Mr. Eowarps. Thank you, Mr. Butler. 

The gentleman from Massachusetts, Mr. Drinan. 

Mr, Drinay, Thank you. 

On a technical point, I move that the subcommittce permit coverage 
of these hearings by radio and television, pursuant to committee rule 5. 

Mr. Epwarps. Without objection, so ordered. 

Mr, McClory? ; 

Mr. McCrory. Thank you, Mr. Chairman. 

I welcome the testimony we are about to receive. Briefly, I do want 
to say that during the earlier hearin the principal question that I 
raised was whether or not adoption of a resolution to extend the time 
for the ratification of ERA does, at the same time, provide a vehicie 
for rescission of existing ratifications, as well as for rescission of any 
subsequent ratifications that might occur. I think it is a very dangerous 
preceuétit that we might be setting if we do provide specifically for 
rescission. Thetefore, 1 question the wisdom of contriving this mech- 
anism in order to secure an opportunity for additional States to ratify 
it. 

I have reviewed the testimony presented at the earlier hearings. 
I am convinced that this proposal does provide the vehicle for an 
amendment, which would permit rescission. Therefore, I think it is 
impcrtant on the part of all of us here who support ERA to question 
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whether we would not be better, at this time, to be devoting our best 
efforts toward securing ratification in the additional three States, 
rather than diverting our attention to the subject of extension of time. 
There is a strong possibility that our action may have an adverse effect 
on the ratification process. 

Thank you, Mr. Chairman, 

Mr. Epwarps. Our first witness is from Austin, Tex. And the sub- 
committee takes great pleasure in asking our colleague from Austin, 
Tex., Jake Pickle, to introduce our first witness. 

Mr. Pickle, we welcome you. 

Mr. Pickie. Mr. Chairman, members of the committee, it’s very 
kind of you to permit me this special privilege of introducing Liz 
Carpenter. Liz does not leave a small wake in her path. Usually she 
creates a tidal wave of seme kind when she moves about the city, as 
she has for many, many years. 

With her this morning is her very able attorney, her daughter, 
Christian Carpenter, who is going to back her up on testimony. 

Liz was the press secretary for Lady Bird Johnson. That was her 
title, but her influence was known and felt in the east wing and in the 
west wing and in the kitchen and in weddings, in the choo-choo trains, 
and in all kinds of important meetings all over the city. 

Now, Liz is very much an advocate of the equal rights amendment. 
It was Liz who kind of got me committed to this cause at the begin- 
ning. She is part of my problem these days, but she is a great person 
and a great advocate for the rights of this movement. 

Now, Liz lives in Austin—now my consliluency—and I’m proud lo 
present her to you. 

To Mr. Butler, I say, I present to Liz the precedent-breaker. You'll 
be interested in that subject this morning. And to all of them, Liz, I 
say, sic ’em. 

Mr. Epwarps. Thank you very much, Mr. Pickle. 

Ms. Carpenter, you are recognized and may proceed. Please intro- 
duce your colleague. 


TESTIMONY OF LIZ CARPENTER, CO-CHAIRMAN OF ERAMERICA; 
AND MARGUERITE RAWALT, FORMER PRESIDENT OF THE NA- 
TIONAL ASSOCIATION OF WOMEN LAWYERS, CHAIRMAN, ERA 
RATIFICATION COMMITTEE 


Ms. Carrenter. Thank you. 

I want to say, béfore my Congressman leaves, that whenever any- 
body asks me in the future, who she hell do you think you are, I’ll say, 
go ask Jake Pickle. 

This is Marguerite Rawalt, who has long been a member of the 
effort to get the legal rights effort through, and is just going to back 
me up. She’s with the National Association of Women Lawyers, and 
has been the president of it, has been here since 1933. 

I realize, looking around at these paintings, that I have too. I’ve 
been here as a reporter under three chairmen. I have been a wife and 
mother, and J have known the pain of widowhood. I spent over 34 
years of my career life in Washington—from Franklin Roosevelt to 
Jimmy Carter—as a journalist and later in the Johnson administra- 
tion, where I have seen politics from both inside and outside the 
process. 
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Two years ago, I won a bout with Potomac fever and surfaced as a 
born-again Texan. I went home to Texas to spend the rest of my life 
writing and living a leisurely life—I thought. I can’t retire—none of 
us who believe in the extension of full civil rights to all persons in this 
country can slow down—until the equal rights amendment is ratified. 

The demands for us to speak, to rally, to testify, have convinced me 
that ERA is more alive today than when it was overwhelmingly passed 
by the Congress in 1972. 

I am here today as co-chair of ERAmerica, the national alliance of 
over 200 organizations of men and women—from the American Bar 
Association to the Girl Scouts to the National Council of Senior Citi- 
zens—who support ERA. I have attached a list of the groups support- 
ing ERA to my testimony because I think you will recognize them. 
They are all from the mainstream of American life and are the groups 
which have supported most of the progressive measures enacted in this 
country. And ERA has been 2 part of both the Republican and Demv- 
cratic platforms since 1940 and 1944, 

I come here also as one who has covered this noble Capitol for 16 
years, one who watched the march for human rights across your stage 
and saw Congress fill in the gaps for civil rights a ce in the 
1960's, I do not believe this Congress will now, or ever, let time run out 
on human rights, There must be no arbitrary barrier to ultimate justice 
in America. And the clock on equal rights for women or for any citizen 
in this country poses an arbitrary barrier which must not end when 
the issue is very much alive. 

_ The opponents argue: “Don’t change the rules in the middle of the 
game.” Equality under the law for all Americans is not a game. It is 
& serious issue and deserves the most serious attention of the people 
of this Nation. We have been subjected to too many games in the legis- 
latures where grown men often seem too embarrassed, too inhibited, 
too impatient to discuss the matter of simple justice for the women of 
this country. 

But the people in this country are just now beginning to inquire 
and ask for more information. They have been dismayed by the noisy 
lies about ERA. That is why ERAmerica was created 2 years ago, and 
we have been racing ever since to catch up for the demand for speakers, 
meetings, debates. The momentum is at its highest crest now, and 
there is a high desperation level because Americans realize this is not 
a women’s issue, not a feminist issue. but a simple extension of civil 
rights to the largest group left out in 1787. 

I, alone, get 10 or 12 speaking requests each week for the major 
groups in the unratified States. Such groups in the last 6 weeks as the 
Alabama Education Association—where political winds are obviously 
changing—-National Legislative Conference of the Communications 
Workers of America; the National Association of Women Deans, Ad- 
ministrators, and Counselors; Junior Leagues throughout the South, 
and rallies in Chicago, Little Rock, and Birmingham by our own 
coalitions. 

Multiply my itinerary with that of Judy Carter, Erma Bombeck, 
and my Republican colleagues Elly Peterson, Jill Ruckelshaus, and 
Maureen Reagan. Add in the itinerary of Phyllis Schlafly, and you 
know the debate is raging. This is not a dormant issue. 
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. I believe we will have three more States by March 22, 1979, and that 
is where my priorities are—to get them. But it is going to be a cliff- 
hanger, and human justice should not be a cliffhanger. 

Opponents are telling legislators, “Hold the line just 10 more 
months and ERA will go away.” Some legislators are blind enough 
to believe it. 

I've attached to my testimony a letter written by Mrs. Schlafly, 
which makes the point that that’s the line they’re using: “hold out 
til March the 22d. , 

But what is at stake here in this committee today are, I believe, 
three questions, criteria suggested by Justice Hughes in Coleman v. 
Miller. And I hope that you will ask yourselves these questions: 

Have conditions chan to make the 27th amendment no longer 
necessary since it passed Congress in March 1972? The answer is 
clearly “No.” 

Is there still an intensity of public feeling and debate? The answer 
is clearly “Yes.” 

Is there still activity in legislative bodies on ratification? The 
answer lies in the 15 States which have given ERA short shrift. 

A han@ful of willful and mischievous men-—two in Florida, two in 
North Carolnia, five in South Carolina, seldom more than a dozen 
anywhere who are blocking passage of ERA—using fun and games 
to maneuver it, deciding to stall justice toward women as the expend- 
able issue which can be used to barter for political mischief. 

The very fact that the going is so rough in these different States, 
many of which only ratified sufferage a few years ago, is evidence 
enough that ERA is very much alive. 

So here we are with this overwhelming momentum, ERA merits 
major national news coverage. It is a priority for hundreds of organi- 
zations and thousands of individuals who are active in the fight. 
ERAmerica receives over 500 pieces of mail each week asking for 
information or volunteering service for the campaign. 

We seek every alternative possible to conclude this debate. We speak 
for a diversity of organizations, each with its own strategy for the 
prompt ratification of ERA, and countless individuals and the posi- 
tions they represent. In fairness to these different strategies, the mem- 
bers of the board of ERAmerica have not taken a position in the ex- 
tension, and most of our organizations are for it. 

The extension of the deadline for 7 more years is one measure for 
taking out an added insurance policy. Other methods might place no 
deadline, as with the first 17 amendments to the Constitution. You can 
be sure that if the March 22, 1979, deadline is not met, hundreds of 
bills will be dropped into your hopper on March 23 to start the process 
again. There are other proponents who would go back to the 14th 
amendment to spell out unmistakably that discrimination on the basis 
of sex is included. 

Until the equal rights e:;nendment is part of the Constitution of the 
United States, the battle will go on. Every major pol! taken in this 
country has shown a solid majority of the people support ERA, Over 
two-thirds of the States have ratified it, 16 States have enacted State 
equal rights amendments. That kind of mandate cannot and will not 


go away. 
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Across the Nation, over 170 organizations are showing their commit- 
ment to equal rights for all citizens by refusing to hold their conven- 
tions in States which have not ratified the amendment. These conven- 
tions bring over $100 million annually to the cities in which they are 
held. The people making this commitment are scientists, like the Amer- 
ican Association for the Advancement of Science; church men and 
women, like the United Methodist ; educators, like the National Educa- 
tion Association; trade unionists like the United Auto Workers, and 
the Democratic National Committee. As much as they would like to 
sample the delights of the “Windy City,” stroll along the French 
Quarter of New Orleans, or sit on the sands of Miami Beach, they’re 
committed to equal rights for all citizens as their first priority. 

I believe, for instance, Atlanta would like to host. the Democratic 
Convention. And I suspect that Jimmy Carter would like to have it 
there. But the great southern city is being denied that by a few bigoted 
men, and it’s costing them $168 million. Sometimes you have to hit the 
people in the pocketbook to make them see justice. 

I want to applaud these organizations that are the backbone of 
American life for putting the equal rights amendment where it be- 
longs. It is a matter of simple economic justice. And let me point out 
that the decisions were made as a soild commitment to ERA. The boy- 
cott will go until the equal rights amendment is ratified. It will not 
goaway on March 22, 1979, 

You see, ERA is the last measure needed to fill in the gap of the 
Constitution, which left discrimination on the basis of sex a very iffy, 
catch-as-catch-car. issue. Your own Congresswoman Barbara Jordan, 
speaking of ERA, said: 

We have a commitment which is not going to be shattered by inanity, ignor- 
ance, and idiots who would view our cause as one which somehow is violative of 
the American dream of equal rights for everybody. All we're trying to do is make 
this Government of the United States honest. We only ask that when we stand up 
and talk about one Nation, under God, with liberty and justice for all, we want 
to be able to look at the flag, put our right hand over our hearts, repeat those 
words—and know that they are true. 

Using English common law, the Founding Fathers, writing the 
Constitution in 1787, did not recognize women as citizens but as prop- 
erty and chattel. The power of the ballot was denied to women. It was 
also denied to Indians, slaves, the mentally unfit, and criminals. In the 
wake of the Civil War, the 13th, 14th, and 15th amendments brought 
minorities into the Constitution. But it took another 50 years for 
women, black and white, to even get the vote. But that was all that 
we pot. : 

What is happening in the unratified States? In one State—Missis- 
sippi—ERA has never come to the floor in either house. In one State— 
Alabama—ERA has never had a house floor vote, In one State— 
Utah—ERA has never been voted on in the senate. The last house vote 
in Arizona was in 1975, and in Arkansas, the last time the senate con- 
sidered ERA was in 1973. Georgia, Louisiana, Oklahoma, and Vir- 
ginia have held ERA in committee. 

South Carolina has tabled ERA in both houses, only voting on the 
merits of the issue twice in the house, when it passed 85 to 0. Illinois 
adopted a three-fifths majority rule for constitutional amendments, 
which dealt a blow to ERA, since ERA has passed both houses with 
a simple majority, and that’s all that’s required of the States. 
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In answer to the question Chairman Edwards asked me to address 
with my testimony, I do not believe ERA has been fully and fairly 
aired in these States. 

Women who have been left out of the political process for so long 
have only recently become aware of what is happening to them. We 
cannot be expected to learn in a crash course what men in the political 
process have learned to understand and often master in 200 years. 

For instance, in North Carolina in the May 2 Democratic primary 
ERA supporters ousted Senator James McDuffie, who has had a ha 
time deciding whose side he is on. Two years ago, when he campaigned 
for office with the support and money of ERA proponents, he led the 
ticket. He even signed a canipaign pledge to vote for ERA. But he 
switched to vote no when he thought he was safely inside the halls of 
the North Carolina Senate. 

There are other James McDuffies who will not be allowed to make 
a political joke out of equality for women. This fall, we will hang some 
scalps to show legislators that they cannot betray our trust. 

T have traveled the 15 States which are blocking ERA and have met 
with many of the no voters who are playing games with ERA. Many of 
you have seen this type in your political life and must agree such 
mediocrity should not cost women equality. They are: 

One, State Representative Post Office. This is a member who doesn’t 
lead, but is led, who takes the mail and weighs or counts which side 
can get the most letters in. He doesn’t look at the quality of the argu- 
ment or who generated the letter. And so he doesn’t know that many 
of these letters come from the same people who got writer’s cramp try- 
ing to impeach Earl Warren. ; 

wo, State Representative Apron Strings. He tells you, “Oh, I 
voted against it because my wife is against it.” Now, there isn’t one 
other issue where he would use this to justify a position on a vote. 
And often, he hasn’t even asked her. 

Three, State Representative Consensus, He doesn’t want to take a 
stand until “You girls get together.” We aren’t going to get together 
any more than women were together on other issues, including the 
right to vote. Any who opposed the right to vote for women are using 
the same trite arguments. Why do we need it? Doesn’t it open up un- 
known dangers? Doesn’t it take away our femininity to go into a 
polling place? Z : 

Four, State Representative States Rights. This is a man who suffers 
apoplexy every time the word “Federal” or “Congress” is mentioned. 
He looks at the second section of the amendment, exactly like the sec- 
ond section of the 13th, 14th, 15th, 19th, 23d, and 24th amendments, 
and thinks there should be something different about the equal rights 
amendment. 

Five, State Representative Macho. Here’s one for you. He is a dirty 
old man who grew up as a dirty little boy, He enjoys sensational gossip 
fed to him by the fear and smear artists; that the ERA will lead to 
coed bathrooms, trench warfare, homosexual marriages. “Play me 
that old pornograph again,” he says, as he rails against it. None of 
these phases exist except in the representative's mind and Phyllis 
Schlatiy’s literature. 

Governors of five States, where ERA has not only been ratified but 
put in to the State constitution, have stated that not one of these alle- 
gations has come true. 
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Six, State Representative Master of the Castle. This is the man who 
never associates with women except in bed or the kitchen, and he 
wants to keep them there because of his own insecurity, He doesn’t 
think marriage is a partnership. What he earns is his money. What 
property he buys is his property. ; . 

owing that this is the kind of man we’re up against, we're still 
committed to continuing debate for however long it takes to ratify 
the equal rights amendment. ; ‘ ; ; 

You should understand that since ERA was ratified in Indiana in 
January 1977, what we have been up against is that ERA has been 
traded, bruised, and misunderstood. y friend, Erma Bombeck, says 
that ERA is the most misunderstood few little words since “one size 
fits all.” 

In the early days of the ampuen when ERA passed 30 legis- 
latures in the first 2 years, we were debating ERA on its merits. But 
since then, it has become a political football, used by a handful of 
legislators to flex their political muscles against each other. 

or example, in North Carolina in 1977, polls showed that 60 per- 
cent of the people supported ERA while only 19 opposed it. The 
poners! assembly pa it and sent it to the senate, where it clashed 
ead on with an interparty power play by the senate leadership. Lt. 
Gov. Jimmy Green, who wanted to show his political muscle against 
Governor Hunt, who was pro-ERA, held up the vote until two men, 
including James McDuffie, men who had signed pledges of support for 
ERA during their campaigns, could be persuaded to switch their 


votes. 

Shortly thereafter, in the spring of 1977, when ERA came up for a 
vote in Florida, the last thing on the minds of the State legislators 
was equal rights for women. Senator Dempsey Barren, dean of the 
senate, wanted to show his political power. ERA was the highly visible 
vehicle he chose to do it with, At the start of the session, there were 21 
announced votes, the number needed for passage of ERA, Their 
maneuverings switched votes—among them Senator Ralph Poston, 
who had run for the senate on a pro-ERA platform. Senator Poston 
was hurriedly cleared of a conflict of interest charge 2 days before 
voting no on ERA. Now, that is an interesting conflict. 

Senator Poston should take note of James McDuffie’s defeat. It 
augers ill for him, too. The voters of Florida—who favored ERA by 
62 percent, with only 19 percent opposed in a poll taken just before 
the vote—put him in office to vote yes on ERA, and they will defeat 
him because he voted no. 

We understand so much more clearly now what we are up against, 
and this new political awareness will be used in the battle for ERA. 
You all know that ERA will not cause the breakup of the family, As 
if a law can regulate a man’s love for his wife and family or a wife’s 
loyalty to her husband and children, ERA has nothing to do with 
coed bathrooms and homosexual marriage, yet the opposition continues 
to spread these lies and appeals to the fears of decent Americans, And 
it’s so easy to be negative, to be against something, rather than to sup- 
port positive change. 

Who needs the equal rights amendment? The United States of 
America needs it. 
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How long must women stand outside the door of the Constitution 
begging to be let in? It took 72 years for suffrage to make its way into 
law. Iam 57 years old and I was only 3 years old when the ERA was 
first introduced in Congress. There were 49 years of foot dragging and 
an arbitrary time limit of 7 years was set for the most difficult part 
of the amendment’s realization, its pathway through the 50 State 
legislatures, 

{ want the assurance that your daughters and mine will not have 
to fight this whole battle from beginning to end again. I pray they 
will not be forced to travel this long circuit, this weary road, because 
time ran out on them in 1979. G2. 

Mr. Epwarps. Thank you very much, Ms, Carpenter. 

The gentleman from Massachusetts, Mr. Drinan. 

Mr, Drinanx. Thank you, Mr. Chairman, and you, Ms, Carpenter, 
for your very fine presentation. é 

I really have only one question. You analyzed the sociological sit- 
uation quite well. Would you have any comment on any intermingling 
that you may have seen with the prolife advocates and the ERA advo- 
cates or opponents? 

Ms, Carpenter. Yes; there is, I think, a very strong ultra-right- 
wing coalition. A lot of it comes out of Virginia a Virginia mailing 
house, These women who are against the equal rights amendment have 
been against other causes on labor and other issues, I really think it 
would bear some investigation. It has been very difficult for us to 
uncouple abortion from ERA, when they have nothing to do with one 
another, in Missouri and Illinois in particular. 

Mr, Drtnan. I thank you for your fine statement. I hope you come 
back to Washington. We need you here. 

Ms, Carpenter. Thank you. I was hoping, Father, that you were 
going to ask me the nature of the opponents, because I was all pre- 
pared to say, “Father, forgive them, they know not what they do.” 

Mr. Epwarps. The gentleman from Virginia, Mr. Butler. 

Mr. Butter. Thank you very much for your fine statement. 

You recognize, of course, that we really do not have before us 
the question of the merits or the demerits of the Equal Rights 
Amendment. 

Ms. Carpenter. Yes, sir. 

Mr. Butter. The Congress made that judgment 7 years ago. What 
we have to decide is whether to recommend to the Congress to extend 
the period for ratification. From your statement, I judge that the 
members of the board of ERAmerica have not considered that as the 
question before them and have not made an effort to find consensus 
on it. 

Ms. Carrenter. We are a coalition of 200 groups, and everybody has 
their own priorities. So we have not taken a position. That doesn’t 
mean we won't. But as I said, most of the organizations in our group 
are for the extension. 

Mr, Butter. You did not mention that in your formal statement. 
I noticed when you delivered your testimony, you did addregs it. 

Ms, Carrenten. That’s right. 

Mr. Butter. It is helpful to have that information. Do you know 
the names of those organizations within your group that are against 
extension ? 
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Ms. Carpenter. We have a program on al! of it. We’re in the process 
of doing that now. In this ballot, there’s an argument over which 
strategy is the best to get it through, and some of us have worked 
so hard to get it through that we’re going to go down to the wire. 
That’s where our priority is. There are others who think that it is 
very necessary to say to the opponents that ERA is not going to go 
away. 

I Yon’t see anything wrong, Mr. Butler, with Congress reviewing, 
at certain interludes, whether debate is still active, whether feeling 
is still intense on an issue, because it seems to me that the worst thing 
you want to do is drop the guillotine while life is in the body. 

- Mr. Butter. Of course you would not want to drop the guillotine 
if the life was left in the body. 

I judge that you are so wrapped up in securing the ratification of the 
ERA that you have not zeroed in on the policy considerations of ex- 
tension. Do you have a strong view as to whether or not we ought to 
extend ? 

Ms. Carpenter. I have a very strong view, personally, that it must 
be extended. I personally am expending my time answering the de- 
mands to go out and rally. You’ve been in politics a long time, and you 
know that often votes are very close, and that’s what we’re up against 
in these 15 States. We have been bartered and betrayed so many times 
that we are terribly afraid that it’s still happening, and I do think that 
a lot of woo! has been pulled over the eyes of some of the members on 
what ERA means. 

And let me just say, Mr. Butler, we’ve had a very hard time getting 
attention from male legislators for more than about 60 seconds, Now 
it’s grown to about 3 minutes now on the women’s issue. But for some 
reason, they would just like to sweep it under the rug and wish it went 
away. Well, it’s not going to go away. 

But you're the ones he will decide that, whether you want to call 
a halt on the human-rights issue. 

Mr. Butter. Well, I do not believe it is a question of halting. Even 
if we do not extend, there is the option of reopening the question by 
resubmitting the prope? amendment to the States. What is your 
view of how we should consider the States who have rescinded their 
ratification? Do you think we should acknowledge that they have a 
right to rescind or not? 

fs. CARPENTER. Well, all precedents—and I know that’s very strong 
with you—have never allowed rescission. And the Madison principle 
was to allow States that—that it was counted when they voted yes in 
tota and in full effect. I’m not an authority on that, and I don’t think 
that’s involved at all in whether you extend it. It’s a separate issue. 

Mr. Butier. It is a separate issue, but if we do not extend and three 
additional States ratify, the question comes to Congress as to whether 
the wishes of those States who have said they want to rescind their 
earlier ratification will be respected. Since you obviously believe in 
protecting the rights and free expression and full participation, is it 
consistent with your philosophy that we should deny the States the 
right to rescind their prior ratification? 

Ms. Carpenter. Well, I would stand on the precedent. 

Mr. Butter, But not principle? 

Ms. CarrEenTeER. Yes. 

Mr. Butter. Thank you. I have no further questions. 
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Mr. Epwarps. The House is in session today at 10 o’clock. And from 
time to time we’ll be interrupted. At this time, since there’s a vote on 
he floor of the House of Representatives, we will recess for 10 minutes. 

Recess. 

Mr. Epwarps, The subcommittee will come to order. 

The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. 

I want to join in welcoming my long-time friend, Liz Carpenter, for 
whom I have the ae ee respect. She not only presents a very contro- 
versial testimony but has been very entertaining as well. 

I am trying to persuade some members of the I]linois General As- 
sembly who have voted against the ratification of ERA to vote for 
ERA. As I was listening to your testimony, I wondered which of the 
arguments could I use. I do not want to denominate them in the way 
that you have denominated some of the State lawmakers who have 
been against ERA. 

Ms. Carpenter. I think one of the most persuasive, as far as Illinois 
is concerned, is that it was one of the first States—it was the first State 
to ratify suffrage, and it is certainly in the tradition of Abraham Lin- 
coln, Adlai Stevenson, a long line of statesmen before it. All your lead- 
ership out there is for it, the Republicans and the Democrats. 

I think you-probably have to point out this unusual barrier there 
and, I would hope, the history of how we were left out. So many peo- 
ple don't understand that we really were left out quite intentionally. 

Mr. McCrory. As IT indicated, at the earlier hearings, I am not one 
of the cosponsors of this measure to extend time for ratification. I view 
it as strategically unwise. It seems to be defensive, admitting that we 
are unable to secure ratification between now and next March 22, which 
places us in a defensive posture and amounts to a defeatist attitude. 

you say, there is no time limit on extension of human rights. 
That would ncan, however, that should States rescind during the 
next 7 years and we still did not have 38, then we would have to ex- 
tend the time again. 

Ms. Carpenter. I don’t see, Mr. McClory, how the rescission thing 
has anything to do with this, because the rescission method is—it’s 
going to go off like minefields. And you know, it’s used by the oppo- 
nents as a tactic to stop it. You would never have had any amend- 
ments if you had not had the Madison principle. 

Mr. McCuory. I agree with you on that; there never has been au- 
thority. The word “ratification” is included in article V, but-not “re- 
scission.” Yet, I am fearful that if this measure goes from this com- 
mittee to the floor of the House, it will serve as the vehicle for attach- 
ing an amendment to permit the States, during this extended period, 
to rescind. And I do not want to give the opponents that vehicle. I do 
not want to have that principle established. 

Ms. Carrenter. Don’t you think it’s appropriate that the Judiciary 
Committee review amendments as they are in their progress from time 
to time to see if the very questions that were put forth by—in the case 
of Coleman versus Miller, on whether they’re still alive, whether 
they’re still needed. It seems to me that’s quite appropriate action for 
you, and this is a review at this time. And if you find out the debate 
still rages, the arguments are not dormant, and there are 15 States 
that are really being a blockade against the majority-— 


170 


Mr. McCvory. I do not think I am alone in the position that I take 
here. I note that 13 of the 15 nonratified States will still have legis- 
lative sessions this year or next year. 

Ms. Carpenter. Some of them, though, sir, don’t have legislative 
sessions until after April. 

Mr. McCuory. Well, I’m looking at the list—— 

Ms. Carpenter. Florida, and if I’m not mistaken, Louisiana, Louisi- 
ana is still in session, but—— 

Mr. McCvory, Well, there are a substantial number. It would seem 
to me that we should be devoting our full efforts toward ratification 
in the additional three States, I think we are scattering our fire and 
diminishing our effect by going all out, as we seem to be doing, for 
this extension. 

Ms. Carpenter. There are enough of us to do both. 

Mr. McCuory. What would be your position if we extended the time 
for an additional 7 years, and it is not ratified at the end of the 
additional 7-year period? 

Ms, Carpenter. I think you ought to review and see if it’s still 
alive, I’d love to see you just lift the lid. 

Mr. Epwaros. If the gentleman would suspend a minute. 

This is a committee hearing of the House Judiciary Committee. 
We would appreciate the lack of applause. ‘Thank you. 

Mr. McCrory. We both appreciate it, but I agree with the chairman. 

When we had the equal rights amendment before this committee, 
the principal opponents were the organized labor groups. I might say 
Marge Kawalt, sitting beside you, is one of the principal proponents 
of this measure and was one of the most persuasive elements in con- 
vincing this subcommittee to report ERA. It went out by a 3 to 4 
vote, as she may recall. 

It went to the full committee and was decided decisively on the floor - 
of the House and then in the Senate. Organized labor is finally begin- 
ning to line up behind you now and support this. This is important in 
Illinois, particularly to the representatives in the house and senate 
from the city of Chicago. - 

Ms. Carpenter. Yes; organized labor is committed to the ERA. 
It wasn’t for a long time, but when they came around, Ohio came 
around and some of the industrial States. The sad thing in Illinois 
is that the AFL-CIO, in their first requirements for guidelines for 
what they would suggest on voting for people in the legislature, it 
did not include ERA as an issue. This was our greatest disappointment. 
We called it to the attention of Mr. Meany, and he has tried to call 
it to the attention of ple there. But the whole thing gets down to 
the fact that we simply have to have some men in power to help us 
on this because we are up ae some—there are those who consider 
this is a worthy issue, and I think it’s a worthy issue. ; 

It is truly an extension of civil rights, and we’re the biggest group 
left out, spending all this time getting the attention of the legislature. 
We're there and we're not going to let the legislation die. 

Mr. McCrory. I guess my time is up. I certainly hope you can get 
the three States. 

Ms. CarPenter. You can ony help us, with four Republican 
senators from the Republican side of [ltinois. 

Mr. McCrory. Senator Egan and I will do our best. 

Ms, Carrenter. Thank you. 
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Mr, Epwarps. The principal author of this resolution, Ms, Holtz- 
man, is also 8 member of the House Judiciary, although, unfortu- 
nately, not a member of the subcommittee. 

Ms, Holtzman? ‘ 

Ms. Hoxtzman. Thank you very much, Mr, Chairman. I appreciate 
your courtesy in permitting me to address the witness, 

I'd like to thank Ms. Carpenter for appearing and for giving us the 
benefit of her views on the need for the extension. I woul just like to 
clarify a few matters. 

Could you tell me how many States will have legislative sessions, 
of the unratified States, between now and, let’s say, the end of 1978, 
in which the issue of ratification could be considered ? 

Ms. Carrenter. I think that—there are not very many. Illinois is in 
session now. We hope to get it up for a favorable vote in May. Lou- 
isiana has been fooling around with it for a long time, but I don't think 
there’s much hope it’s going to come up there, I just don’t—I don't 
know that number. I haven’t made a count on it. 

Do you know it? 

Florida is the only other one. 

Ms, Hortzman. So there are only two States that could even consider 
the issue of ratification between now and January 1, 1979? 

Ms, Carpenter. Right. 

Ms. Hotrzman. Well, I think that fact is something that the mem- 
bers of the committee ought to take very seriously, 

I know you've described some of the State legislators opposing this 
issue very succinctly, but could you explain and account for why this 
roadblock has taken place in the unratified States? What is the nature 
of the opposition? Why is this taking place, and what would an exten- 
sion allow? What difference would an extension make? 

Ms, Carpenter. Well, I think it’s a waking up, to answer the second 
part of your question. There’s a waking up all over the country. It’s 
moved into the population from the proponents and opponents, and 
there’s real curiosity. And I see that in the steady stream of comments 
telling us about it. But I think one thing is the States where—the big 
block of States where no action is taken are the Southern States where 
suffrage has not been ratified until very recently, as an afterthought, 
most of them in the 70s. ; 

So there has always been foot dragging on civil rights issues. “That’s 
one of our problems. In the far West, the Mormon Church has in- 
fluenced—has strong influences, You’ll be hearing from Senator Car!- 
son later today, who has a strong Mormon constituency, and she is an 
- opponent. Utah, Nevada, and Arizona, the oppostion of the Mormon 

urch has been harmful there. I think that human rights issues have 
always been won with great travail. It’s not unusual to have amend- 
ments have trouble. . : ad 

In fact, Virginia, which furnished the writers of the Constitution, 
was the ninth State to ratify the Constitution itself, and they had 
written most of it. New York, it only squeaked through by three votes, 
the Constitution ratification itself. : 

Ms. Hottzman. Would you attribute some of the roadblocks to the 
nature of the literature and the statements that have been made about 
ERA?! ; 

Ms. Carpenter. It’s very severe. We've seen things reprinted and 
misrepresented as coming from IWC official catalog, when indeed they 
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were not. The stamp was put on them Hlegally. They have made accu- 
sations, using the most inflammatory language about coed bathrooms, 
when all of thees things are ridiculous. 

I cited the case of Senator Dan Evans of the State of Washington, 
and the Governors of Maryland, Hawaii, Wyoming, New Mexico, 
Connecticut, and Alaska have all written us letters saying none of 
those things happened. 

So there’s been an effort to intimidate and make women terribly 
fearful. Women have never really had any power except in the 
nursery. Some of them are frightened to come out of it. That’s the on] 


place they really have had power through the centuries, and so it’s 
easy to prey on women as a result of that. And that’s exactly what 
they've been doing. 

In fact, one of the benefits of equal rights is going to be, according 
to the National Institute of Mental Health, which now has a study 
going on on the stress on families, the fact that it will have a real 
helpful attitude on the depressed state of women, the fact that they’re 
equal, almost overnight. 

Ms. Hottaman. I think those comments are very helpful. 

Thank you very much, Mr. Chairman. 

Mr. Epwarps. Thank you very much, Ms. Carpenter, Ms. Rawalt, 
for your very helpful testimony. 

Ms. Carpenter. Thank you, sir, for your memory of me, 

(The prepared statement of Ms. Carpenter follows :] 


STATEMENT BY Liz CARPENTER 


I am Liz Carpenter of Austin, Texas. I have been a wife and mother and I 
have known the pain of widowhood. I spent over 34 years of my career life in 
Washington—from Franklin Roosevelt to Jimmy Carter—as a journalist and 
later in the Johnson Administration where I have seen politics from both inside 
and outside the process. 

a Two years ago, I won a bout with Potomac Fever and surfaced as a born again 

‘exan. 

I went home to Texas to spend the rest of my life writing and living a leisurely 
life—I thought. I can’t retire—none of us who believe in the extension of full 
civil rights to all persons in this country can slow down—until the Equal Rights 
Amendment is ratified. 

The demands for us to speak, to rally, to testify have convinced me that ERA 
rt a alive today than when it was overwhelmingly passed by the Congress in 
1972. 

I am here today as Co-Chair of ERAmerica, the national alilance of over 200 
organizations of men and women—from the American Bar Association to the 
Gir! Scouts to the National Council of Senior Citizens—who support ERA. I 
have attached a list of the groups supporting ERA to my testimony because I 
think you will recognize them. They are all from the mainstream of American 
life and are the groups which have supported most of the progressive measures 
enacted in this country. And ERA has been a part of both the Republican and 
Democratic platforms since 1940 and 1944. 

I come here also as one who has covered this noble capitol for 16 years, one 
who watched the march of human rights across your stage and saw Congress 
fill in the gaps for civil rights legislation in the 60s. I do not belleve this Con- 
gress will now, or ever, let time run out on Human Rights, There must be no 
arbitrary barrier to ultimate justice in America. And the clock of Equal Rights 
for women or for any citizen in this country poses an arbitrary barrier which 
must not end when the issue Is very much alive. 

The opponents argue: “Don’t change the rules in the middle of the game.” 
Equality under the law for all Americans {s not a game. It is a serious issue and 
deserves the most serlous attention of the people of this nation. We have been 
subjected to too many games in the legislatures where grown men often seem 
too embarrassed, too inhibited, too impatient to discuss the matter of simple 
justice for the women of this country. 
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But the people in this country are just now beginning to inquire and ask for 
more information. They have been dismayed by the noisy lies about ERA, That 
is why ERAmerica was created 2 years ago, and we have been racing ever since 
to catch up for the demand for speakers, meetings, debate. The momentum is at 
its highest crest now, and there is a high desperation level because Americans 
realize this is not a women’s issue, not a feminist issue, but a simple extension of 
eivil rights to the largest group left out in 1787. 

I alone get ten or twelve speaking requests each week for the major groups in 
the unratified states. 

Such groups In the last six weeks as the Alabama Education Association, Na- 
tional Legislative Conference of the Communications Workers of America, the 
National Association of Women Deans, Administrators and Counselors, Junior 
Leagues throughout the South and rallies in Chicago, Little Rock and Birming- 
ham by our own coalitions. 

Multiply my itinerary with that of Judy Carter, Erma Bombeck, and my Re- 
publican colleagues Elly Peterson and Jill Ruckelshaus and Maureen Reagan. 
Add in the itinerary of Phyllis Schlafly and you know the debate is raging. This 
is not a dormant issue. 

I believe we will have three more states by March 22, 1979, and that is where 
my priorities are—to get them. But it is going to be a cliff hanger and human 
justice should not be a cliff hanger. 

Opponents are telling legislators, “hold the line just ten more months and 
ERA will go away.” Some legislators are blind enough to belleve it. 

But what is at stake here in this Committee today are I believe three questions, 
criteria suggested by Justice Hughes in Coleman vy. Milier. And I hope that you 
will ask yourselves these questions: 

Have conditions changed to make the 27th Amendment no longer necessary 
since it passed Congress in March, 1972? The answer is clearly no, 

Is there stiil an Intensity of public feeling and debate? The answer is clearly 
yes. 
~ Ig there still activity in legislative bodies on ratification? The answer lies in 
the fifteen states which have given ERA short shrift. 

A handful of willful and mischievous men—two in Florida, two in North 
Carolina, 5 in South Carolina seldom more than a dozen anywhere who are block- 
ing passage of ERA—using fun and games to maneuver it, deciding to stall 
justice toward women as the expendible issue which can be used to barter for 
political mischief. 

The very fact that the going is so rough in these different states, many of 
which only ratified suffrage a few years ago, is evidence enough that ERA is very 
much alive. 

So here we are with this overwhelming momentum. ERA merits major national 
news coverage. It is a priority for hundreds of organizations and thousands of 
{ndividuals who are active in the fight. ERAmerica receives-over 500 pieces of 
mail each week asking for information or volunteering service for the campaign. 

We seek every alternative possible to conclude this debate. We speak for a 
diversity of organizations, each with its own strategy for the prompt ratification 
of ERA, and countless individuals and the positions they represent. In fairness 
to these differing strategies, the Members uf the Board of ERAmerica have not 
taken a position on the extension. The extension of the deadline for seven more 
years is one measure for taking out an added insurance policy. Other methods 
might place no deadline, as with the frat 17 Amendments to the Constitution. You 
can be sure that if the March 22, 1979 deadline is not met, hundreds of bills will 
be dropped into your hopper on March 23rd to start the process again. There are 
other proponents who would go back to the 14th Amendment to spell out un- 
mistakably that discrimination on the basis of sex is included. 

Untli the Equal Rights Amendment is part of the Constitution of the United 
States, the battle will go on. Every major poll taken in this country has shown 
& solid majority of the people support ERA. Over two-thirds of the states have 
ratified it, 16 states have enacted state Equal Rights Amendments, that kind of 
mandate cannot and will not go away. 

Across the nation, over 170 organizations are showing their commitment to 
equal rights for all citizens by refusing te hold their conventions in states which 
have not ratified the Amendment. These conventions bring over 100 million dol- 
lars annually to the cities in which they are held. The people making this commit- 
ment are scientiste—like the American Association for the Advancement of 
Seience—church men and women—like the United Methodista—educators—like 
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the National Education Association—trade unionists like the United Auto Work- 
ers, And the Democratic National Committee. As much as they would like to sam- 
ple the delights of the Windy City, stroll along the French Quarter of New 
Orleang or sit on the sands of Miam! Beach, they’re committed to Equal Rights 
for all citizens as their first priority. 

I believe, for instance, Atlanta would like to host the Democratic Convention. 
And I suspect that Jimmy Carter would like to bave it there. 

I want to applaud these organizations who are the backbone of American life 
for putting the Equal Rights Amendment where it belongs. It is a matter of sim- 
ple economic justice. And let me point out that the decisions were made as a& solid 
commitment to ERA. The boycott will go on until the Equal Rights Amendment 
ig ratified. It will not go away on March 22, 1979. 

You see, PRA is the last measure needed to fill in the gap of the Constitution, 
which left discrimination on the basis of sex a very ‘iffy’ catch as catch can 
issue. Your own Congresswoman Barbara Jordan, speaking of ERA sald, “We 
have a commitment which is not going to be shattered by inanity, ignorance and 
idiots who would view our cause as one which somehow is violative of the Ameri- 
can Dream of Equal Rights for everybody. All we're trying to do is make this 
government of the United States honest. We only ask that when we stand up and 
talk about one nation, under God, with liberty and justice for all, we want to be 
able to look at the flag, put our right hand over our hearts, repeat those words 
and know that they are true.” 

Using English Common law, the founding fathers, writing the Constitution in 
1787 did not recognize women as citizens but as property and chattel. The power 
of the ballot was denied to women; it was also denied ot Indians, Slaves, the 
mentally unfit and criminals, In the wake of the civil war, the 18th, 14th and 
15th amendments brought minorities into the Constitution. But it took another 
fifty vee for women, black and white, to even get the vote. But that was all that. 
we go! : 

What is happening in the unratified states? In one state—Mississippi—BERA 
has never come to the floor in either House. In one state—Alabama—DRA has 
never had 2 House floor yote. In one state—Utah—FRA has never been voted on 
in the Senate. The last House vote in Arizona was in 1975, and in Arkansas the 
last time the Senate considered ERA was in 1978, Georgia, Louisiana, Oklahoma 
and Virginia have held ERA in committee. South Carolina has tabled BRA in 
both houses, only voting on the merits of the issue twice, in the House, when it 
passed 85-0. Illinois adopted a %s majority rule for constitutional amendments, 
which dealt a blow to BRA, since BRA has passed both houses with a simple 
majority. - = 

In auswer to the question Chairman Edwards asked me to address with my 
testimony, I do NOT believe ERA has been fully and fairly aired in these states. 

Women who have been left out of the political process for so long have only 
recently become aware of what is happening to them. We cannot be expected to 
learn in a crash course what men in the political process have learned to under- 
stand and often master in 200 years. For instance, in North Carolina in the May 2 
Democratic primary, ERA supporters ousted Senator James McDuffie, who has 
had a hard time deciding whose side he is on. Two years ago, when he cam- 
paigned for office with the support and money of PRA proponents, he led the 
ticket. He even signed a campaign pledge to vote for ERA. But he switched to 
vote no” when he thought he was safely inside the halls of the North Carolina 
Senate. There are other James MeDuffies who will not be allowed to make a 


political joke out of equality for women. 
This fall, we will “hang some scalps” to show legislators that they cannot 


betray our trust. 

I have traveled the 15 states which are blocking ERA and have met with 
many of the “no” voters who are playing games with ERA. Many of you have 
seen this type in your political life and must agree such mediocrity should not 
cost women equality. 


They are: 
(1) Istate Representative Postoffice. This is @ member wko doesn’t lead, but 


is led, who takes the mail and welghs or counts which side can get the most 
letters in. He doesn’t look at the quality of the argument or who generated 
the letter. And so he doesn’t know that many of these letters come from the 
game people who got writer's cramp trying to impeach Earl Warren. 

(2) State Representative Apron Strings. He tells you, “Oh, I voted against 
tt because my wife is against it.” Now there isn’t one other fssue where he 
would use this to justify a position on a vote. And often, he hasn’t even asked 


_ her. : 
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(3) State Representative Consensus. He doesn't want to take a stand until 
“You girls get together.” We aren't going to get together anymore than women 
were together on other issues—including the right to vote. Many who opposed 
the right to vote for women are using the same trite arguments. Why do we 
need it? Doesn't it open up unknown dangers? Doesn't it take away our femininity 
to go into a polling place? 

(4) State Representative States Rights. This is a man who suffers apoplexy 
every time the word "Federal or Congress” {s mentfoned. He looks at the second 
section of the Amendment, exactly like the second section of the 13th, 14th, 
15th, 19th, 23rd, and 24th amendments and thinks there should be something 
different about the Equal Rights Amendment. 

(5) State Representative Macho. Here’s one for you. He is a dirty cld man 
who grew up as a dirty little boy. He enjoys sensational gossip fed to him 
by the fear and smear artists; that the ERA will lead to co-ed bathrooms, 
trench warfare, homosexual marriages: “Play me that old pornograph again,” 
he says as he rails against it. None of these phases exist except in the Representa- 
tive’s mind. 

Governors of five states, where ERA has not only been ratified but put into 
the state constitution, have stated that not one of these allegations has come true. 

(6) State Representative Master of the Castle. This is the man who never - 
associates with women except in bed or the kitchen and he wants to keep them 
there because of his own insecurity. He doesn’t think marriage is a partnership. 
What he earns is HIS money. What property he buys is HIS property. 

Knowing that this is the kind of man we’re up against, we're still committed 
to continue debate for however long it takes to ratify the Equal Rights Amend- 
ment. 

You should understand that since ERA was ratified In Indiana in January, 
1977, what we have been up against is that ERA has been traded, bruised and 
misunderstood. My friend, Erma Bombeck, says that ERA is the most misunder- 
stood few little words since “one size fits all.” 

In the early days of the campaign, when ERA passed 30 legislatures in the first 
WO years, we were debating ERA on its merits. But since then, it has become 
a political football, used by a handful) of legislators to flex their political muscle 
against each other. 

For example, in North Carolina in 1977, polls showed that 60% of the people 
supported ERA while only 19 opposed it. The General Assembly passed it and 
sent it to the Senate, where it clashed head on with an inter-party -owerplay 
by the Senate leadership. Lt. Governor Jimmy Green who wanted to show his 
political muscle against Governor Huut who was pro-ERA, held up the vote 
until two men, including James McDuffie, men who had signed pledges of sup- 
port for ERA during their campaigns, could be persuaded to switch their votes. 

Shortly thereafter, in the Spring of 1977, when ERA came up for a vote in 
Florida the last thing on the minds of the state legislators was equal rights for 
women. Senator Dempsey Barron, Dean of the Senate, wanted to show his po- 
litical power. ERA was the highly visible vehicle he chose to do it with. At the 
start of the session, there were 21 announced votes, the number needed for 
passage of TRA. Their maneuverings switched votes—among them Senator 
Ralph Poston who had run for the Senate on a pro-ERA platform. Senator 
Poston was hurriedly cleared of a conflict of interest charge two days before 
voting no on ERA. Now, that is an interesting conflict. 

Senator Poston should take note of James McDuffie’s defeat. It augurs fll for 
him too. The voters of Florida—who favored ERA by 62 percent with only 19 
percent opposed in a poll taken just before the vote—put him in office to vote yes 
on ERA and they will defeat him because he voted no. ee 

We understand so much more clearly now what we are up against, and this 
new political awareness will be used in the battle for ERA. You all know that 
ERA will not cause the break-up of the family. As if a law can regulate a man’s 
love for his wife and family or a wife's loyalty to her husband and children. 
ERA has nothing to do with co-ed bathrooms and homosexual marriage, yet the 
opposition continues to spread these lies and appeal to the fears of decent Amert- 
eans. And it’s so easy to be negative, to be against something, rather than- to 
support positive change. 

Who needs the Equal Rights Amendment? The United States of America needs 
it. 
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How long must women stand outside the door of the Constitution begging to 
be let in? It took 72 years for suffrage to make {ts way into law. I am 57 years 
old and I was only three years old when the ERA was first introduced in Con- 
gress. There were 49 years of foot-dragging and an arbitrary time limit of 7 
years was » for the most difficult part of the Amendment's realization, {ts 
pathway through the 50 state legislatures. 

I want the assurance that your daughters and mine will not have to fight this 
whole battle from beginning to end again. I pray they will not be forced to travel 
this long circuit, this weary road, because time ran out on them in 1979. 


y—= 


1525 M Street, N.W. Suite 602 
Washington, 0. C. 20008 
( ) 833-4354 


uz Carpenter. Elly Peterson. Co-chairs 
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TE BOVAL SIGHTS MOOMEFT 


“Section L. Cyualaty of Fights sander the 
Law shall act be Jesied of abridzed by the Vaited 
Statea or by any Statu on accouat of sex. 


“Section 2. The Congress shall have the pwwe 
ta oaforce, by appropriate leqislatioa, the provisions 
ef ghis actscle. 


“Bectiog 1, Thie amendaent eSall tace effect two 
yeercs after tha dace of ratifacatioa.” 


SUPPORTERS OF THE EQUAL RIGHTS AMENDMENT INCLUDE: 


Allied Industrial Workare of 
dearica, tatarnatioasl Once 
Dealgamcted Clothing sad Textile 
Workera Unioa 
Dealgemated meant Cutters and patcher 
Workwen cf Jocth America ve 
Amar.can Antropalogica) Association 
Americana Association for the Advancaseat of Scleace 
Imerican Association ef Law Libraries 
Awarican Association of University Professors 
heerican Association ef Wivernity bows 
Dwerican Baptiet Charches, U.5-A, 
swerican faptist Vomes 
Awerican Sar Association 
american ivi} Liberties onion 
Aeerican College of Duree Midwives 
eerican College of Ghatatricians and Gynecologists 
American rederstion of Goverment Exployees 
( AFL-CIO (American Federation of Lador- 
Congress of Industr Otgamization } 
and affitiieted unions 
Awarican Federation of Teachers 
APTBA UNmericam Federation of Television 
and Radio Artista) 
AFECME (eerican Federation of atete, County 
aod Municipal Eaployees) 
Ae wren aed Civ Anee a LLOR 
American Jewish Comittoe 
Lidrary Associations 
nedical Women’s Association 
Sewspaper Wamen'a Clad 
Wurses’ Association 
Polatical Science Association 
Paychlatric Association 
Psychological Association 
Public Mesith Aeaociation 
Public Malfece Association 
Boctaty for Cell Biology 
Society for Ethnonatory 
Society fer Public Administration 
foctety ef tapen Accomtents 
Studies Association 
Theater Assocation 
Veterans Comasttee 
Americas Woman in Radio and Television 
dmathcans for Denotratic Action 
Association for tatercollegiate Athletica for MomeA 
Assotiation for Monee ta Science 
Association of Americas Musea beatists 
Asscc'ation of Filght Attendeats 


Bina B'eLth women 

Board of Church and Society of the United Methodir® Church 

Board of Global Ministries of the Vaited Methodist Church 

BAC (Brothernoed of Rarlway, Airline and Steamship C.srke, 
é Freight Gandleré, Express and Station Eaployeeal 

Catholic Woman for the ERA 

Ceater for Social Action, United Church of Christ 

Cailéd Melfere League of America 

Corietian Feminssts 

Christian Church (Oiscsples of Cariat) 

Charch of the Brethren 

Charch Wasen United, Mstional Faecutive Comittee 

Cithsens' Advisory Committee on the Status of Monen 

Low (Coalition of Labor Union Nomen) 

Common Cause 

CW (Communications Workers of America) 

Conference of College Composition ond Cammunication 

ounces) of Chief Scate Schoo) Officera 

Council o 

Council of Momes and the Church, Gnited Preabytertar 

Charch 

Democratic Sational Comittee 

District of Columbia Arem Feminist Alliance 

Division 29 "Psychotharapy’ of tha Acericem Pryctological 

Aasociation 

Revyeceists in Pusiness 

Evangelicals for Social Action 

Executive Nomen if Goverment 

Peaily services Association of deer i+ 

Pederally Exployed wren 

Federation of Organizations for Professional Nomen 

Vederbtica of Shareholders in Amer) business, Ine. 

Pejend's Committed on ational Legislation 

general federation of women’s Clube 

Girl Scouts of the 3.5.A, 

Grey Panthers 

Bousewsves for tha ER 

Institute of semen Today 

Intarcollaqista Association for Musen Students 

tatarnatioaal Assccistios of man Rights Agencies 


International Associatica of Machaniets and Agrospece Morkers 


International Association of Personne] Woes 

Entarmational Association of women Ministers 

Iatersational Ladies’ Garment Workers Unios 

Tug (Laternationsl Union of Electrical, Medic sod 
Machine Mockera) 

Latina American Studies Association 

Leedership Coaferance of Civil Rights 

Leedarship Conference of Momes Religsocs 
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THE EQUAL RIGHTS AMENOMENT 


Section 1 Equairty of rights under the law shall not be denied or abridged by the 
‘ United States or by any State on account of sex 


Maree Mesescchere of the Aserices Mureas” Association 


Laagea of Avericas Wor\ing Komen 
que of Mowen Voters of tne Un States 
Lea Angles County Osmocratic Central Committee 
tatheran church in America 
Ren foe ERA 
Moverent fot Reoncmie Justice 
Bational Assesdiy of ween Meligvous 
WAACP (Rational Aspociatien for the 
Advancement of felored People) 
Hatsonal Association fer Vosen Deass, 
Aduinietretors, and Counseloce 
Mational Aasociat.ion-of Bank Nomen 
Battonal Association of Colored Momea's Clubs, Tac. 
Bationai Association of Commissions fer Monsa 
Bational Association ef Counties 
Bational Association of Bocial Workers 
Bational Association of Tarple Edvcatore 
Bational Associat.oa cf Momsen Dusinets Ounera 
Mational Assocastion of Women iawyera 
Bational Black Fesinist Organisation 
Wationss Catholic Cosistion for the RMA 
Mational Center fox Voluntary Action 
Mational Coalition of American Buns 
Wattonal Canmission on the Obeervasce 
of International Women's Yesr 
Bational Conswmers League 
Bationgl Council for the Social ttedies 
Gational Council of the Churches of Cirist 
Fationai Council of Jewish Mamas 
Satlonal Council of Segre Mamea 
Sational Council of Senior Cieisens 
Bational Council of Moren of the 0.9, 
Bational Council on Alcoboliom Association fer 
Women in Psychology 
Bational Educstica Association 
tioned Federation of business and Professional 
Women’s Clubs 
Mational Federation of Presa Monea 
Batlonal Federatiom of Temple Sisterhoods 
Rational Governors’ Conference 
Bational Ladies Aaxiliory/Jewish Mar 
Veterans of tha U.8.A., Inc. 
Bational Lavyers Guild 
Bational Orgsaiaation for Bon-Pareats 
Wattonal Organisation for Women 
Batioral Republican Congressional Comittee 
Nationa} Secretaries Association 
Wational Student turses' Association 
Bationa) Welfare Aagkts Orgeataation 
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Mational Woman's Party 

S-CAP of the American Burses’ Association 
Batlonsl Momen’s Political Ceucus 
BMetverh 

Bevepaper Gaild, Tha 


" Onl, Cremacal and Atomic Workers 


Tatarmational Unioa, AFL-CLO 

Oegenisation of Awricsa Mistexiane 

Planned Pereathood Federation of America, Ine. 

Popelsr Cultural Association 

Priests for Equality 

Repwblicen Matioral Comittee 

Betarl Clerke Latarnstionsl Association 

Soctologiats for Women in Society 

Soroptimsiats Intermational of the Americas, Inc. 

Socthara Curistian Leoderehip Conference 

Speech Communication Agsociatica 

St. Joan’a International Alliance 

TW (freasport Workers Onioa of America) 

Gaica of American Bebrew Congreqetions 

Generai Aseembly of the Ourtazrian-Oniversaliist dssociation 

General Aeseaaly of the Guitarian-Oniversaliet Monea’s 
Pederatica 2 

Genarel Aseembly Mission Council] ef the United Preabyterian 
Charred 


TAN (United Autonodile, Aercspece, and Agricuiture ¢ 
Worters of America) 

Waited Charch of Christ, LOth ead Lith General Synod 

United Indian Plannere Association 

Onited Metiodiat Charch 

Onited Presbyterian Church. 0.8.8, 

Gaited States Coaferoace of Kayors 

Oaited Steelvorkers of America e- 

Western Psycho leqical Asscetation 

wqnen is Communications 

Wanea's Ansrices ORT 

Wepen's Suretu, Department of Labor 

Campeigqn Pund 

Caucus of the Bational Aid and Defender Association 

Division ef the United Methodist Church 


Toung Gumen’s Christian Association 
Sere Population Growth, Lac. 
Eoata [atarnational 


The Equal Rights Ansodpent bas bees endorsed by Presidenta 
Biseahower, Kennedy, Johason, Simon. Poré and Carter. 


Sovermpess Acvolutzone: 


‘The Cincinnats City Council, Ohio 

fhe District of Colurdia 

The France George's County Council, Maryland 
‘The Ypetlants City Council, michigan 
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STOP Equal Rights Amendment 


National Cheirmen: 
Phytlis Schlafly 


Box 618 
Aged 3318 Alton, Illinols 62002 


Dear Subscriber: 


Our final victory over the women’s lib Equal Rights Amendment is within our 
grasp! [et will die in only eleven months -- on March 22, 1979 -- if ic fe noc 
ratified by 38 scates. 


When that happens, you will share in the most remarkable victory of our cime 
because you have been helping to epread the truth about the anti-family nature 
and che destructive potential of the unisex ERA. You will have proved that the 
truth is wore powerful chan the White House, che press, and the left-wing foundacions 
combined! 


As a subscriber to the Phyllis Schlafly Report, you have known for years what 
a let of people only found out at the Houston Conference of Bella Abzug's Commission 
on Incernational Women’s Year, namely, chat ERA is the centerpiece of the woren’s 
lib movement for sore Federal control over our lives, lesbian privileges to teach 
in the schools and have child custody, government-funded abortions, and Federal 
child-care to replace mother-care. 


But che batcle is far from over, A lot cen happen in che next eleven months. 
Because our margin of victory is so razor-thin in six atates, the women’s libbers 
are congentracing on che 1978 election in a last desperate attempt to defeat key 
State Legislators who voted NO on ERA. The libbers hope to come back into the 
State Legislatures and ratify ERA in che first couple of months of 1979. 


The first campaign hurdle was the Illinois Primary on March 21. Here ie what 
we were up against — 


* The women's libbers put $2,000 into each fmporcant primary race, 
whereas we had only about $200 for each race. 

* The Libbere bought TV cime for pro-ERA candidates -- up to $6,000 
for just one candidate! 

* They ran quarter-page ads in the Chicago newspapers attacking our 
good Legislators at a coat of $5,500 per ad! 

* Plenty of money was available to pro-ERAers from anti- family sources. 
Example: Shortly before the election, Hugh Hefoer’s deughter 
presented the pro-ERAers with « check for $5,000 from PLAYBOY Magezine! 

* Nearly every daily newspaper ‘n Illinois. ia | pro-ERA. 

*® Television channels broadcast editorials urging the defeat of Legislators 
who voted MO on ERA because the NOW boycote might hurt Chicago 
convention business. 


please turn page over -- 
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Despite these cremendous odds, I am happy to tell you that we successfully 
reelected every one of our courageous State Legislators who voted NO on ERA. 
However, {0 was mighty close! We barely squeaked through in several races. 


Sut our tremendous efforts in Illinois have drained us financially. We 
used a1) our resources because we knew that Illinois was @ crucial state. 


Now ve face another major crisis -- the North Caroling Primary on May 2. 
i know the libs will pull out #11 the stops in their desperate attempt to vin. 
When North Carolina defeated ERA last year, ic was by a margin of only two votes 
in the Senate. If the libs can defeat tvo of our Senatora, they feel they can 
racify ERA in January 1979. 


Please send your most generous donation by return wail. We have fought so 
hard for six long years. Ie would be a terrible tragedy if ve lost now for the 
lack of the necessary money to continue our eff->rts for che remaining eleven 
months. 


In addition to your own contribution, please ask your friends, { know chere 
are so many people who want to help to defeat ERA ~~ but they don't know what to 
do. Tell them che way ‘they can help 4: 1s to send woney for use in the cricical 
states. The way to keep ERA froma ever becoming the law in your state is to get 
the cruch co che people about FRA in the critical stetea where the battle is scill 
being waged. 


Please schedule fund-raising events to raise money to defeat ERA: rummage 
sales, bake sales, film showiags. Take an envelope with you and ask your friends 
for their contributions, The cause is so important and the need is so great 
that you should not be ashamec co ask for the funds necessary to do ‘the job. 


We will wia chia bal.cle if all of us do our part. The lib-lesbian debacle 
at Houston, the defeat of Bella Abzug {n | New York, the Kentucky rescission of ERA, 
and our election victories in Jilinois, all prove thet the qomentum is going 
againse ERA, There is truly a pro~fanily awakening. Please do your pare -- I au 
counting on you to help now. Make your check co Stop ERA and send it in the 


enclosed envelope. 
GD 0s. ( uF 


oe th. Seen ies Viterck at, eR Wow 


oye as its ate es 
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[Austin American Statesman, May 7, 1978) 


ERA Quest Puts WOMEN ON Roap 


One recent Saturday, I found myself riding through the fringes of a tornado 
on the outskirts of Little Rock and in the company of Erma Bombeck and Judy 
Carter. We were searching through sheets of blinding rain for a red mailbox, 
which marked the home of our long-awaited dinner. It was near 9 in the evening 
and we had been speaking and working since 5:30 to win the “last unratified 
country music state—Arkansas” for the Equal Rights Amendment. 

Starvation had set in and I was ready to stick my head out of the window and 
try to chew the rain, but Erma warned, “Watch those $2 permanents. They frizz!” 

it is in these times of extreme discomfort—-the times that try women’s souls— 
that I begin to wonder: Why do we do it? What are we three doing in Little Rock 
on a rainy weekend? 

After all, here was Judy Carter, poised, beautiful, potential policy-maker who 
could be sitting in the yellow Oval Room of the White House with her famous 
father-in-law sipping Amaretto and cream. He might even say something like, 
“Judy, we're having a little problem in the Middle East. Any ideas? 

And Judy, wife of Jack and mother of 2-year-old Jason, might wittily reply, 
“How een making Ham Jordan ambassador to Egypt? He’s got a thing about 
pyramids!” 

I looked at Erma. She could be playing tennis in Arizona all weekend—sex 
symbol of the Scottsdale tennis courts. But instead, here she was working for 
ERA through the laundermats of Tulsa, the septic tanks of Little Rock. To bor- 
row her phrase, “If life is a bowl of cherries, what am I doing in the pits?” 

As for me, I had left my typewriter and bubbling, heated spa in sunny Austin 
that morning to fly to Arkansas through threatening skies. That's the way the 
whole month had been. Last week I had seen the sun rise in Georgia, spoken to 
500 deans of women in Michigan, and been home to attend a christening party at 
8:30 that evening in Texas. If God had meant our bodies to do all that in one 
day—cuver 12 siales from 30,000 feet—he would lave given us an automatic 
pilot instead of a heart. 

By now, the red mailbox had loomed and we took off our shoes and sloshed 
through the rain to the house, headed for the buffet table, and plomped down in 
more comfortable surroundings to ponder the question I had put to them: why 
are we here? 

“Because,” said Erma, “when my grandchildren ask, ‘In the battle of the sexes, 
what did you do, grandma?’ I don’t want to have to reply, ‘I gave at the office.’ 

“Because,” she continued, “I’m tired of all the stereotypes being applied to | 
those who are for the Equal Rights Amendment. I don’t want to be ‘just’ any- 
thing... ‘justa’ housewife, or ‘Justa’ writer.” 

What about Judy? It would be easy enough to assume she was there because 
the president sent her. But that’s under-estimating Judy who has been out on 
the speaking circuit for ERA, alone, and co-starred with Maureen Reagan, 
daughter of Ronald, who is a Republican and doesn’t even agree with her. 

“Women have reached the desperation level about ERA,” Judy said, “In 
New York last week, there were three fundraisers in great restaurants and stars 
from the broadway stage were eager to perform free. Everyone wanted to know 
what they could do. Coming here, making appearances to rally women is what I 
can a0, and I’m going to continue doing it for my children and their children and 
myself.” - 

And me? What was a shy, retiring homebody who doesn't relish fying doing 
bouncing around between the 15 unratified states? I do it because I can't not do 
it. We are so close to victory after 200 years and now fs the time—the countdown 
on ERA—before March 22, 1979, when we must have three more states for 
ratification. 

T do it because of indignation: that women were left out in the first place and 
have always fvught other people’s battles in lieu of thelr own. I do it because I 
figure life has been good to me and I have the chance to say thanks in this one 
area of human progress. The Lord won't like me very well if I don't. And I 
won't like myself very well either. 

When you get down to it, I think the answer for all three of us—-Erma, Judy 
and me—is the same. We believe that justice and equality belong to all of us, 
that women should be able to go as far as our aspirations and abilities can take 
us, and we think that in some small way our efforts may make a difference. 
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STATE LEGISLATIVE SESSIONS IN 1979 


Legislative ection to date in 


Schedule Seats up in 1978 elections 1978 
Convenes for ao lepine OOS AW oc esecci one caste vee eess Defeated in Senate 24 to 8. 
petianies | “ yee 
are tog me on Jan. ..... O03 esos Sod None. 
a-veee- Convenes on Jan, 8 1979, for un- Half of Senate af of House... No session. 
lienited time. 
pee bir heed on Apr. 3, 1979, for 60 ..... WOs2cdc se setssccasee fee None. 
Georgis...-....-. convene Jan. é 1979 for 12 days to AW....2... eee ee eee Oriented In id Committee 
bare: and receive Governor's unaaimou: 
venes on Feb. 12, 
, for not more than 33 days. 
bilinols_.. 2... convate fa Jan. 10, 1979, for un- All of House; 34 of Senate... catrenty pending considera- 
Loulslana........ Convenes om Apr. 16, 1979, for 60 None........-.......-....- co 
repiniative aa s during a period of 
pn dle - Convenes on Jan, 2 "1979 for MO days ....d0.......-.....--....-- Oo. 
Missouri. ....-... ba breed oo ine 3, Bere must Ai of Noose: halt of Sonata on Do. 
Nevada... oat 8H TTS co gaye. Hall of Sense: ol of Houma: 0 
possible non-binding ERA 
raferendum on the ballot in 
November. 
North Carolina... ba troop 10, 1979, for un- AW... eee Do, 
m 
Oklahoma... --.- Convenss on on Jan. 2, 1979, for 90 AH of House; half of Senate... Do. 
South Carctina_... Conhenes on fan. 9, 1979, for un- All of House; none of Senate... Defeated In Senate 23 to 8. 
ime. 
Virginia... ..-...-. Convenes on jan. 10, 1979, for 30 None........-...-.--.----- Defested in House commitice 
days, 12 to 18. 


1Sassion convenss ster Mar, 22, 1979, deadtine far ERA ratificatinn hee necead, 


1978 LEGISLATIVE SESSION 


Elections 
State Legisiation in session Primary and general Senste and House 


os ebneesepcastiouwecwce ds January plus 120 days... May and November...... All Senators; all Repre- 
sentatives, 


JetatNewbeceeasoaneestscexs january plus Indefs..... September and November Do. 
2 eeu nee rewanaem tia Osis veer ulsan uncn ws Sad August and November... 34 ro shpay all Ropre- 


.-- April plus 60 days... September and November Do. 
January plus 45 days.... August end November... All Reming all Repre- 


January plus Indef.?..... March and November... Part Senators; all Repre- 
te sentatives, 


o..... 
August s 
mber and November 

North Carolina... ..-.-.------------. May 3T plus 6 wkst.._... May and November, pipe det 
Oklahoma.._...-.--.--------------. January plus 90 days.... August and November... 34 Senators; all Repre- 
South Caroling 4.0... .-2.-------2-- January plus Indef,.... June ang November...... No Senators; ali Repre- 
Utah? cto eetet Aad 20 days in Jenuary..... September and November 34 Senators; part Repre- 
Virgie Sionc os .eccsiesceseelesteecee January plus 60 days.... No......0.22--2-. 2s. No. ; 


LERA defeated bari ts floor on Jae, SI 23 to & vote. 


bled on Feb. 1 
a ERA bocked I la Privileges and Elections Committes. 
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DATES OF RATIFICATION—NINETEENTH AMENDMENT 


| Ratified only after the amendment had been certified as part of the Constitution ia 1920. 
1976/77 COMMITTEE AND FLOOR VOTES 


Alabama... .......-......020cceeneee ee ee 1977—none. 
Arizona. --- 1977—falled (18 to A1 ais Do. 
Florida... «2 1977--failed (21 to 19).......... =v Do. 
fines i 2 lhed (22 to 25), 1977—non "apr ited (74 to 101). 
Ss. sk al , 1977—none.. ie a 0 

Loulslana ene $977—none..........-.-.-2.--- -- 1977—none. 
Missouri..... 1977—faited (22 to 12 : Do. 
Nevada...... - 97? (10 to -- 1977—falled (24 to 15). 
North Carotina. oe | alled (26 to 24) - 1977—passed (55 to 6)). 
Oklahoma ...... 1977—none.......... .--- 1977—nones 
South Carotina «+ 1977—falled (16 to 19)... eee ence ee Do. 
Virginia... 222.202... e eee eee een e 1977—talled (18 to 20) §.. 0.2.2... eee Do. 

13/5 required. 

4 Reasigned to 3 committees. 

§ Spectal order, required 2/3, 

4 Required 21 to pass. 


Note: Votes given are (no-yes). 


Mr, Epwarps. Our next witness is Senator Robert Egan from the 
State of Illinois. 

We welcome you. We understand you have a plane to catch. We 
certainly will try to accommodate you. 

Without objection, the senator's statement will be made a part. of 
the record. 

[The prepared statement of Hon. Robert Egan follows:] 


STATEMENT BY HON. Ropert Ean, In,inois State SENaTos, 16TH LEGISLATIVE 
Disreior 


To the members of the Subcommittee of the Committee on the Judiciary: 

I am State Senator Robert J. Egan from Illinois. I represent 190,000 citizens 
residing In the 16th Legislative District, located on the northwest side of the City 
of Chicago and surrounding suburbs. 

Since March 22, 1972, when the Equal Rights Amendment Resolution was 
adopted by the Congress, Illinois has been wrestling with the issue each year. 
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In fact, Illinois has spent more time on the issue over the last seven legislative 
years than any other state. It is my understanding that the most time spent on 
any other Constitutional amendment was four years. 

I voted in favor of the E.R.A. amendment after careful and thoughtful con- 
sideration. I am fully supportive of the concept of non-discrimination between 
the sexes and, in fact, voted for ratification of the 1970 Illinois Constitution which 
contains a strong non-discrimination clause. 

Ever since the F..R.A. issue wa3 initially put to the Illinois General Assembly, 
demonstrations for and against have been held throughout Illinois, particularly 
in the Capital City of Springfield. In addition to the scores of demonstrations, 
there have been literally thousands of letters. Each letter requires an answer 
which has to be dictated to a secretary and then typed. Stationery must be pur- 
chased and mailing expenses incurred. Phone calls are received by the dozens 
even at home. 

In a typical legislative week, the Capitol building is besieged by hundreds of 
proponents on Monday, followed by hundreds of opponents on Tuesday. I do not 
intend to demean in any way the sincerity and dedication of the participants; 
they are quite properly exercising the fundamental right to petition and express 
their sentiments and wishes in the matter. And they must be accommodated. 

Now, economic boycotting is being utilized in an attempt to achieve passage 
of the Resolution, and I have been threatened often with retaliation at the polls— 
by both sides. 

A seven-year extension would, in my opinion, seriously impede the orderly proc- 
esses of state government in Hlinois. We face a shortage of time to consider 
major issues and problems confronting our state—issues involving education, 
mental health, environmental concerns, highway needs and, of course, a pre- 
carious finanical crisis. 

Decisions made by the General Assembly affect every corner of the state, and 
every citizen. Our legislative activities affect county and city government, from 
metropolitan areas like Rockford and Chicago to the North, to villages with 
names like Mounds and Rosebud aud Dougola to the south. 

We need as much time as possible to attempt to balance a budget while still 
meeting the increased demands for services and strong opposition to tax in- 
creases. We need time to develop and enact a school-aid formula that is fair 
and equitable and will remove some pressure from overburdened real estate 
taxpayers. We need time to come up with a sweeping reform in the mental health 
field, so that patients will receive the kind of care and protection they deserve. 
We need time to consider a $10 billion-plus budget, which is larger than the 
budgets of a majority of the nations in the world. 

For these reasons, I respectfully urge this Subcommitee to recommend to the 
full Committee on the Judiciary that the request for extension of the time-limita- 
tion embodied in the orginal Resolution be denied. 

Thank you, Mr. Chairman, and members of the Subcommittee, for allowing 
me to offer this testimony. 


Mr. Evwarps. I recognize the gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. I appreciate you recog- 
nizing me. I would like to extend a warm welcome to Senator Egan and 
to express the appreciation of the entire subcommittee for your ap- 

earance here today and for your strong support on behalf of the rat- 

ification of the Equal Rights Amendment, As you will recall, I had 
the privilege of 10 years of service in the Illinois State Senate before 
coming to the Congress. 

I weltome you and am very appreciative of the fact that you have 
come here to offer your testimony. Thank you. 

Mr. Epwarps. Thank you. 

You may proceed. 


TESTIMONY OF ROBERT J. EGAN, ILLINOIS STATE SENATOR FOR 
THE 16TH LEGISLATIVE DISTRICT 


Senator Eaan. Thank you very much, Mr. Chairman, and members. 
Bob, it’s a pleasure that I have a chance to see you. We’re so busy, 
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the two of us, that we never see each other. But this is a great occasion. 

Relative to the airplane, I have an 11:20 flight to Chicago, where I 
have to make a connecting flight at 1:30 to Springfield, to try to get to 
the -ad of my session. But I think that we’re going to have to delay the 
11:20 flight. [ may be able to get something else. 

Mr. Epwarps. Thank you very much. 

Senator Eaan. i know that you wanted, I think, the three legislators 
of the States together. 

Mr. Epwarps. We had hoped that all four of the State legislators 
could be questioned at the same time. It would be helpful. x 

Senator Eaan. I’m willing to do that, in spite of the fact that the 
session may last longer than I expected, I'll call and ask that they delay 
it somewhat. : 

Gentlemen, I am from the northwest side of the city of Chicago. My 
district is comprised mostly of the northwest side of the city, but I do 
have some suburban towns in my district. There are three congressional 
overlapping districts within my legislative district, and to give you 
some idea of the divergence of those three congressional districts, one 
of my congressional Members is Representative Hyde; the other 
is Representative Frank Annunzio; and the third is Representative 
Abner Mikva. So there is a divergence of philosophy, of course, ex- 
pressed in those overlapping districts. 

But principally, my district is comprised of Frank Annunzio’s con- 
gressional district. 

Since the equal-rights resolution was adopted by ee ess March 22, 
1972, we, in Illinois, have been wrestling with the problem each year. 
As a matter of fact, Illinois has spent more time with the equal rights 
amendment ratification than any other State in the Union. And this is 
the last, 7th, year, and it is still there, and it is still very obvious that 
it is there. 

I voted in favor of the ratification on the equal rights amendment 
after very careful and thoughtful consideration. I am fully supportive 
of the concept of nondiscrimination between the sexes, and in fact, 
voted for the ratification of our 1970 I}inois constitution, which con- 
tains a very strong nondiscrimination clause. 

It’s interesting to note that we in Illinois have also passed a lot of 
legislation last year, in particular, which is antidiscrimination legis- 
lation. We have the antidiscrimination clause in our bill of rights in 
the State constitution, and I am supportive of those. I would like to 
see, however, more litigation where it is needed, and the absence of 
litigation in many of these areas indicates to me that we are somewhat 
comfortable in Illinois with the existence of the law as it is there now. 

In spite of that comfort, and in spite of the fact that the House 
Members, all of the House Members from my district voted negatively, 
and one of the former representatives in the 16th legislative district 18 
the now-Congressman Hyde. He was in my district. I did, in fact, 
support the ERA. But ever since the ERA issue was initially put to 
the Illinois General Assembly, demonstrations for and against it have 
been held throughout Illinois, particularly in the capital building in 
Springtield and the surrounding lawn. And it is there that we see the 
demonstrations when we are in session, 4 

In addition to the scores of demonstrations, there have been literally 
thousands of letters received by most, if not all, of us, in both the 
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House and the Senate, Each letter requires that it be answered, and 
that the answer be typed, and typed on paper that we have to buy. 
We have to dictate many of the answers because of the particular na- 
ture of the letter. There are mailing expenses which are incurred, and 
then plione calls each week, sometimes daily, sometimes more often. 
Even at home, I have visitors come to my home relative to this issue. 

In a typical legislative week, the capitol building is besieged on 
Mondays by hundreds of proponents to the amendment, and on Tues- 
day there are hundreds of opponents to the amendment. And this is 
not unusual. This is rather typical. 

Really, I do not mean to demean in any way the sincerity, the dedica- 
tion, of these participants. They are quite properly exercising their 
fundamental right to petition and express their sentiments and wishes 
in the matter. And they must be accommodated. And I think that that 
becomes the problem. ‘they must be accommodated, 

Now, we find that economic boycotting is being utilized in an at- 
tempt to achieve passage of the resolution. I myself have been threat- 
ened on more than one occasion by both proponents and opponents with 
retaliation on this single issue in the ballot poll. But I think that at 
this time a 7-year extesion would, in my opinion, seriously impede 
the orderly processes of State government in Illinois, I think that we 
face, presently—and it continues, if worse—a shortage of time to con- 
sider the major issues and problems confronting our State, issues in- 
volving education, mental health, environmental concerns, highway 
needs, and of course, a precarious financial! crisis. Time is something 
that we’re losing. 

There is a shortage of time to deliberate on all of these issues, and 
the decisions made by the General Assembly affect every corner of 
the State and every citizen. Our legislative activities affect county and 
city governments, from metropolitan areas like Rockford and Chicago 
to little villages with names like Mounds and Rosebud and Dongola 
to the south. And it is a divergence of attention that we must dedicate 
our time to, time which is running out. 

And we need as much time as possible to attempt to balance the 
budget, while still meeting the increased demands for services, and 
& continuing, very strong antitax sentiment throughout the State. 
There is a problem with our schoo!-aid formula in Illinois, It is not 
perfect, but the constitution requires that the State contribute more 
than half, more than 50 percent, to the budgeting, to the funding of 
education. So we have a formula, The formula tries to dole the mone 
to the school districts as fairly as ible. It is not perfect and it needs 
8 great deal of attention. We need a fair and equitable school aid for- 
mula. We have to relieve pressure from the overburdened real estate 
taxpayer in regard to the school-aid formula. 

‘There is a drastic need for sweeping reform in our mental health sit- 
uation, in the whole field, so that patients will receive the kind of care 
and protection that they need. We have drug abuse problems relative to 
the mental health situation. We have to have time to consider our $10 
billion budget in Illinois, That’s a larger budget than the majority 
of nations in the world. These are important things. 

For these reasons, I respectfully urge this subcommittee recommend 
to the full Committee on the Judiciary that the request for extension 
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of the time limitation embodied in the original resolution be denied. 

With that, Mr, Chairman, I will thank you for the invitation, and 
I'd like to turn over the microphone, I think you would like us to come 
back at the end of the statements for questioning. 

Mr. Epwarps. Thank you, Senator Egan. if you could just please 
remain at the table. 

Our next witness is the Hon. Dona Carlson, distinguished member 
of the Arizona House of Representatives, Representative Carlson, 
we're pleased to have you here. 

Without objection, your statement will be made a part of the record. 

[The prepared statement of Hon. Donna Carlson follows :] 


SumMMaRyY OF TESTIMONY BY REPRESENTATIVE DONNA CARLSON, ARIZONA FIRST 
Vice CHAIRMAN OF THE AMERICAN LEGISLATIVE EXCHANGE COUNCIL 


Mr. Ohairman and members of the committee, I am pleased to have the op- 
portunity to present testimony on behalf of the American Legislative Exchange 
Council and as a legislator from Arizona. 

For the sake of brevity, I will not read the entire statement of the ALEC 
chairman, The Honorable Woody Jenkins of Loulsiana. Mr. Jenkins’ statement, 
along with a composite page of press comments on the extension, is in the form 
of a letter mailed to every State legislator on March 8, 1978 (Attachments A & B) 

In his letter, Mr, Jenkins states, “As a constitutional amendment, ERA de- 
served a fair hearing. But 7 years is a reasonable time. No other constitutional 
amendment in our history has ever taken more than four years. When speaking 
in support of the 7-year rule, ERA proponent, Senator Birch Bayh, told the U.S. 
Senate: “The 7-year time limitation assures that ratification reflects the con- 
temporaneous views of the people.” : 

Changiug and extending the ratification time for a constitutional amendment 
is a dangerous precedent to set. Future constitutional amendments could be 
sent to the State legislatures for indefinite or continued periods of time. 

In addition to the serious legal precedent, extending the time for the ERA will 
open up to legislative and court challenges al} the past ratifications and recissions 
of ERA, because those states did so under the original seven-year limit established 
by Congress. 

Whether or not it {s legal to extend the time period to fourteen years, it seems 
grievously unfair to put the ERA monkey on the backs of state legislators for 
fourteen years. What would you think of a football coach who demanded a fifth 
quarter because his team was behind? 

Speaking now as a legislator from Arizona, I would call your attention to the 
letters from several] Arizona legislative leaders which are attached. They include 
a brief statement from: 3 

The Honorable Frank Kelley, Speaker (A‘tachment C) 

The Honorable Peter Kay, Chairman of the House Judiciary Committee (At- 
tachment D) ’ 

The Honorable Stanley Akers, Former Speaker and presently Chairman of the 
Ways and Means Committee (Attachment E) 

The Honorable Leo Corbet, Former Judiciary Committee Chairman and pre- 
sently Minority Leader of the Senate (Attachment F) 

The Honorable Bob Stump, Former Senate President and presently Congress- 
man for Congressional District $8 (Attachment G) 

The Honorable Trudy Camping, State Senator (Attachment H) 

The Honorable Tom Goodwin, Chairman of the House Appropriations Com- 
mittee (Attachment I) = 

‘The Honorable Ed Sawyer, President of the Senate (Attachment J) 

Mr. Chairman, these letters all have a common theme. They state that the 
amendment has had full and falr debate in the State of Arizona. They further 
state that extension of time limitation would be unfair, wrong and serve no use- 
ful purvose. ‘ 

T would call your attention to the statement of our Speaker (Attachment C) 
which specifically speaks to the Issue of extension. As you will note, there are two 
additional attachments to his letter. One ia a copy of a substitute amendment to 
a memorial offered in Committee of the Whole on March 30, 1978, Second, is a 
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copy of the portion of the Journal of the House which deals with the amendment. 

The amendment, which was offered on a memorial to Congress dealing with the 
Orme Dam, substituted a memorial in favor of extension of the time limit on the 
ERA. The amendment failed by a vote of 13 ayes, 37 nays and 10 not voting. 

The sponsor, not willing to accept the 3 to 1 defeat in Committee of the Whole, 
then offered a substitute motion (to the Majority Leader's motion) which would 
amend the report of the Committee of the Whole to read that HCM 2004 be given 
a do pass recommendation with the floor amendment which had previously failed. 
A rolleall vote was requested and the substitute motion failed by a vote of 14 
ayes, 44 nays end 2 not voting. As our Speaker stated, “This is a decisive indica- 
tion that our legislators do not favor the extension.” 

In addition to the legislator's statements, I have submitted to you a memo 
which shows the history of all the hearings and committee meetings held specifi- 
cally on the amendment (Attachment K). Our conservative estimate is 70 hours 
(exelusive of House floor debate) have been spent since 1973. Hearings were also 
held in the Senate in 1972 and those records are not reflected on the memo, This 
{s a total of 14 hours per year and I can attest from personal knowledge that the 
backsides of many of our legislators have gone to sleep sitting and listening to 
hours and hours of testimony. 

As the Chairman of the House Judiciary Committee stated, ‘The only other 
issue that has taken up more time in the past six years... has been revision of 
the entire Criminal Code... .” 

Outside of the legislature, there has been a very spirited and continued debate 
on the issue. During 1975 when I served as Vice Chairman of the House Judiciary 
Committee, I personally participated in 90 debates and “equal time” speeches on 
the ERA. I put a lot of mileage on both my car and myself that year, because the 
90 unpaid public appearances {included cities and towns throughout the entire 
state. 

In the printed media, I would suspect the only local issue that has had more 
column inches would be the trial on the murder of Investigative Reporter Don 
Ralles, My aide interviewed Loyal Meek, Editor of the Phoenix Gazette, the 
largest afternoon paper in Arizona, and found that the Gazette-had run a yearly 
average of 20 editorial and 9 syndicated columns. The morning paper, also owned 
by PulHam Publishing, had run 47 editorials in 1975 alone and an average of 19 
syndicated columns per year. On several occasions, many papers ran full-page 
articles on the pro and con of the ERA. I have reduced three samples and sub- 
mitted them with this testimony (Attachments L, M, and N). 

In conclusion, Mr. Chairman and Members of the Committee, I belleve the 
information I have supplied shows that the proposed 27th Amendment has had 
full and fair debate in Arizona. We have, in the course of the controversy, ex- 
amined our statutes and corrected inequities where they existed. We have deter- 
mined by the flood of constituent letters and calls, that the people of Arizona do 
not favor ratification and feel that the {ssue of women’s rights is being properly 
handled on the state and national legislative level. However, Mr. Chairman, we 
have many other issues that demand attention and the 14 hours per year that we 
have spent on the ERA could be used to address those issues in the future. 


AMERICAN LEGISLATIVE ExcHANGE Councn, 
Washington, D.C., March 1978. 


Dear LecistaTor: The Equal Rights Amendment has been a “hot potato” in 
state legislatures since March 22, 1972, when Congress sent it out to the states 
for ratification. At first It passed many states with Httle or no controversy. After 
the first year, however, it produced heated controversy, prolonged debates, 
redundant hearings, and emotional votes. 

The ERA Joint Resolution passed by Congress on March 22, 1972, clearly 
states that the amendment will become part of the Constitution when “ratified 
by the legislatures of three-fourths of the several states within seven years from 
the date of its submission by the Congress.” 

In some states, 1978 is the seventh consecutive year that ERA has been dis- 
cussed, debated and voted on. Some ERA proponents are now pressuring Con- 
gress to extend the ratification period to fourteen years, or until March 22, 
1986. They recently had a demonstration on the U.S, Capitol to demand that 
Congrees pass the ERA extension bill. 

As a constitutional amend, ERA deserved a fair hearing. But seven years isa 
reasonable time. No other constitutional amendment in our history has ever 
taken more than four years. When speaking Jn support of the seven-year rule, 
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ERA proponent Senator Birch Bayh told the U.S. Senate: “The seven-year time 
limitation assures that ratification reflects the contemporaneous views of the 
people.” 

Changing and extending the ratification time for a constitutional amendment 
is a dangerous precedent to set. Future constitutional amendments could be sent 
to the state legislatures for indefinite or continued periods of time. 

In addition to the serlous legal precedent, extending the time for ERA will 
open up to legislative and court challenges all the past ratifications and rescis- 
sions of ERA, because those states did so under the original seven-year limit 
established by Congress. 

Some states thought they would be rid of ERA by ratifying it. They have 
found to their dismay that ratification does not stop the controversy. In ratl- 
fied states, ERA opponents are urging their legislature to rescind its ratifica- 
tion. Four states, Idaho, Nebraska, Tennessee and Kentucky, have already 
rescinded ERA. In at least a dozen other states, the issue of rescission has 
become just as time-consuming and emotional as ratification. 

Whether or not it is legal to extend the time period to fourteen years, it seems 
grievously unfair to put the ERA monkey on the backs of state legislators for 
fourteen years. What would you think of a football coach who demanded a fifth 
quarter because his team was behind? 

If you are in a state that ratified early and where ERA has not been a big 
igsue, just remember that extending the time wit] burst open the whole matter 
of rescission. Press comments ali over the country indicate that elementary 
fairness will compel the consideration of rescissions If the time limit is extended. 

Since the ERA extension bill currently pending {n Congress directly affects you 
and your state legislature, it would be to your benefit to let your Congressman and 
Senators know how you feel, You may want to consider sponsoring a resolution 
in your own legislature urging Congress not to extend the time for ERA ratifi- 
cation. I have enclosed such a sample resolution, for your consideration. 

Sincerely, 
Louis E. “Woopy” Jenkrne, 
\ Loutsiana House of Representatives, 
Chairmen, ALEC. 


P.8. Extending the time on ERA has nothing to do with whether you are tof 
or against the Equal Rights Amendment. Enclosed is a page of newspaper 
editorial reaction on the extension bill—mostly from newspapers that are 
strongly pro-ERA. 


24365 O+ 78-13 
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ATTACHMENT B 


Arizona Rouse of Representatives 
Phoenix, Arizona 85007 


Way 12, 1978 


Feeun REKEY 


The Honorable Peter W. Rodino, Jr. 

Chairman, Committee on the Judiciary 

and 

The Honorable Don Edwards, Chairman 
Subcommittee on Civil and Constitutional Rights 
U.S. Hoose of Representatives 

Washington, 9.C. 20515 


Gentlemen: 


As Speaker of the Arizona House of Representatives and a former 
Judiciary Committee Chairman, I thank you for the opportunity to 
address the question of extended time deliberation of the proposed 
27th Amendment to the Constitution. 


The Amendment has received ample debate in Arizona and has been 
defeated in the House on a number of occasions by a vote of more 
than two to one. 


On the issue o* the extension, the House voted on an amendment to 
House Concurrent |emorial 2004 which struck the entire original 
Memorial and inserted the attached amendment which calls on Congress 
to support the extension. The substitute amendment failed by a vote 
of 37 nays and 13 ayes. 


As you can see by the Journal of the House for March 30, 1978 (see 
Attachment 2), the sponsor of the amendment then attempted to amend the 
report of the Comittee of the Whote to give a “do pass recommendation" 
to the extension memorial. A roll call vote was requested and the motion 
failed by a vote of 44 nays, 14 ayes and 2 not voting. This is decisive 
indication that our legislators do not favor the extension. 


So that we might direct more of our limited legislative time to subjects 
which are needed and desired by the people of Arizona, | urge you to 
defeat nJR 638. 


Sincerely, 
a . a) fei & a KE an G 
FRANK KELLEY / 
Speaker 7 
FK:jb 
Enclosures 


ATTACHMENT C 
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ARIZONA HOUSE OF REPRESENTATIVES 


FLOOR AMENDMENT SHEET 
March 30 ,19.78_- 


I move the followingnmensnest fo the Rules Amendment 


‘: Bill No_H.C.M. 2004 (Reference to printed bill) 
ouse 


1 Strike everything after represents clause and insert: 


2 “Whereas, the majority of the American people through their state 

3 legislatures have voted "yes" on the Equal Rights Amendnent; and 

4 Whereas, the Equal Rights Amendment is still a relevant and vital 

5 issue before the public; and 

6 Whereas, the necessity of the Equal Rights Amendment is as great today 
7 as it was in 1972 when it was passed by Congress, or 1923, when it was 

8 proposed; and 

9 whereas, there is nothing in the Constitution that requires a time- 

10 iimit on the ratification of the anendaant. 

i Wherefore your memorialist, the House of Representatives of the State 
12 of Arizona, the Senate concurring, prays: 

13 1. That the Congress of the United States take action to extend the 

4 deadline for ratification of the Equal Rights Amendment from March 22, 1979 
15 to March, 1986. 

16 2. That the Secretary of State of the State of Arizona transmit copies 
17 of this Memorial to the President of the United States Senate, the S-caker of 
18 the United States House of Representatives, each member of the United States 


it) Senate and House of Representatives, and to each member of the Arizon. 
20 Congressional Delegation. 


21) Amend title to conform 


md 
3/30/78 Attachment C-1 


eo ww 
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EIGHTY-FIRST DAY 
THURSDAY, MARCH 30, 1978 
JOURNAL OF THE HOUSE 433 


HOUSE BILL 2424, An Act relating to waters; providing for county flood 
contro] districts; prescribing composition, powers and duties; providing for 
taxation and bonding; providing for assistance by Arizona water 
commission in developing flood control plans; providing for state financial 
ussistance to certain county flood control districts; raising maximum 
amount of fiabilities incurred for a disaster for a certain period; 
renumbering title 45, chapter 10, article 1, Arizona Revised Statutes, as 
article 1.1; transferring and renumbering sections 45-2301 and 45-2302, 
Arizona Revised Statutes, for placement in title 45, chapter 10, article 1.1 
as sections 45-2311 and 45-2312; amending title 45, chapter 10, Arizona 
Revised Statutes, by adding a new article 1; amending title 45, chapter 14, 
Arizona Revised Statutes, by adding article 2, and making appropriations. 


On roll call HOUSE BILL 2424 passed the House by the following vote: 


AYES: Abmil, Bahill, Barr, Bradford, Cajero, Carlson, Carrillo, Cooper, 
Corpstein, Dunn, C. (13), Dunn, P. (18), Elliott, English, Everett, Flynn, 
Goodwin, Goudinoff, Guerrero, Hamilton, Harelson, Hartdegen, Hawke, 
Hays, Holman, Jeffers, Jones, Jordan, Kay, Kenney, Kromko, Kunasex, 
Lewis, Marin, McCarthy, McConnell, Moore, Pacheco, Phillips, Ratliff, 
Rigel, Rockwell, Rosenbaum, Skelly, Sossaman, Steiner, Stewart, 
Thompson, VillaVerde, Vukcevich, West, Wettaw, Wilcox, Woodward, 
Wright, Speaker Kellzy~55. 


NAYS: Akers, Hanley, Humphreys--3. 

NOT VOTING: McLougiilin. Peaches-2. 

House Bill 2424 was signed in open session by Speaker Kelley. 
COMMITTER OF THE WHOLE — SECOND READING OF BILLS 


Bills on the Active Calendar were read by number and short title, this 
constituting Second Reading of Bills not having had prior Second Reading. 


Motion by Mr. Barr, seconded by Mr. Sossaman, that the House resolve 
itself into a Committee of the Whole for the consideration of the bills on 
the Calendar. Carried, and at 3:10 P.M., Mrs. McCarthy took the Chair. 


At 4:30 P.M., the Comunittee of the Whole was dissolved and Mrs. 
McCarthy, Chairman, reported that: 
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EIGHTY-FIRST DAY 
THURSDAY, MARCH 30, 1978 
434 JOURNAL OF THE HOUSE 


House Bill 2024 be retained on the Calendar. 

House Bill 2107, as amended, do pass. 

House Bill 2229 do pass. 

House Bill 2248 be retained on the Calendar. 

House Bill 2300, . amended, do pass. 

House Bill 2380 do pass. 

House Bill 2412, as amended, do pass. 

House Bill 2425 do pass. 
" House Bill 2157, as amended, do pass. 

House Concurrent Memorial 2004, as amended, do nass. 


Motion by Mr. Barr, seconded by Mr. Sossaman, that the report of the 
Committee of the Whole be adopted and the bills be properly assigned. 


Substitute motion by Miss Dunn, seconded by Mr. Bahill, that the motion 
by Mr. Barr be amended, and the portion of the recommendation of the 
Committee of the Whole that House Concurrent Memorial 2004 which was 
given a do pass as amended recommendation, be rejected and House 
Concurrent Memorial 2004 be given a do pass as amended 
recommendation with the C. Dunn floor amendment. Miss Dunn called for 
a roll call vote. 


Failed by the following vote: 


AYES: Abril, Bahill, Cajero, Carrillo, Dunn, C. (13), Goudinoff, 
Hamilton, Hanley, Kromko, Marin, Moore, Pacheco, VillaVerde, 
Wilcox-1!4. 


NAYS: Akers, Barr, Bradford, Carlson, Cooper, Corpstein, Dunn, P. 
(18), Ebiott, English, Everett, Flynn, Goodwin, Guerrero, Harelson, 
Hartdegen, Hawke, Hays, Holman, Elumphreys, Jeffers, Jones, Jordan, © 
Kay, Kenney, Kunasek, Lewis, McCarthy, McConnell, Peaches, Phillips, 
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Ratliff, Rigel, Rockwell, Rosenbaum, Skelly, Sossaman, Steiner, Stewart, 
Vukcevich, West, Wettaw, Woodward, Wright, Speaker Kelley--44. 


NOT VOTING: McLoughlin, Thompson-2. 

The original motion by Mr. Barr was then put and carried. 
DISPOSITION OF BUSINESS FROM COMMITTEE OF THE WHOLE 

HOUSE BILLS 2229, 2380 and 2425 were referred to Engrossing. 


HOUSE BILLS 2107, 2157, 2300, 2412 and HOUSE CONCURRENT 
MEMORIAL 2004, as amended by Committee of the Whole, were referred 
to Engrossing. 


HOUSE BILLS 2024 and_2248 were retained on the Calendar of the 
Committee of the Whole. 


Without objection, the House referred to the Order of Business: 
BUSINESS ON THE SPEAKER'S DESK 
The Engrossing Report was read as follows: 


HOUSE BILLS 2048, 2058, 2066, 2100, 2105, 2168, 2192, 
2220, 2250, 2254 and 2295 have been properly engrossed. 


Motion by Mr. Barr, seconded by Mr. Sossaman, that the rules be 
suspended, an emergency declared; and House Bills 2048, 2058, 2066, 
2100, 2105, 2168, 2220, 2250, 2254 and 2295 be placed under the Order 
of Business, Third Reading of Bills, for today. Carried by a two-thirds vote 
of all members elected to the House. 


THIRD READING OF BILLS 
The follawing bills were read the third time ty number and title: 
€ fovawing Ol 
HOUSE BILL 2048, An Act relating to banks and financial institutions; 


prescribing annual assessment charge for certain financial institutions; 
prescribing certain initial and renewal fees for certain enterprises under the 
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NAYS: Abril, Bahill, Bradford, Cajero, Carrillo, Dunn, C. (13), Elliott, 
Goudinoff, Guerrero, Hamilton, Hanley, Kromko, Marin, Moore, Pacheco, 
Phillips, Thompson, VillaVerde, Vukcevich, Wilcox--20. 


NOT VOTING: McLoughlin, Peaches-2. 
House Bill 2170 was signed in open session by Speaker Kelley. 


Motion by Mr. Bart, seconded by Mr. Sossaman, that the House stand 
adjourned until! 10:00 A.M., Thursday, March 30, 1978. Carried at 
11:42 A.M. 


FRANK KELLEY 
Speaker of the House 


ATTEST: LEONA YOUNG 
Chief Clerk of the House 


EIGHTY-FIRST DAY 
THURSDAY, MARCH 30, 1978 
The House met at 10:00 A.M., Speaker Kelley presiding. 
Attendance roll cali was as follows: 


PRESENT: Abril, Akers, Bahill, Barr, Bradford, Cajero, Carlson, Carrillo, 
Cooper, Corpstein, Dunn, C. (13), Eliott, English, Evereti, Fiynn, 
Goodwin, Goudinoff, Guerrero, Hamilton, Hanley, Harelson, Hartdegen, 
Hawke, Hays, Holman, Humphreys, Jeffers, Jones, Jordan, Kay, Kenney, 
Kromko, Kunasek, Lewis, Marin, McCarthy, McConnell, Moore, Pacheco, 
Peaches, Phillips, Ratliff, Rigel, Rockwell, Rosenbaum, Skelly, Sossaman, 
Steiner, Stewart, Thompson, VillaVerde, Vukcevich, West, Wettaw, 
Wilcox, Woodward, Wright, Speaker Kelley~-58. 


ABSENT: Dunn, P. (18), McLoughlin-2. 


Si an COMMITTEES: 


PETER KAY . 

SOUR RAST CALLE BEDONDE PAs oh AVOICIARY, CHAIRMAN 

PHOENIN, APIZONA O80T8 vee “MO BANKING 6 INSUMANCE 
wl, nuaes 


Arizona Rouse of Representatives 
Phoenix, Arizona 85007 


THIRTY-THIRD LEGISLATURE 
1077 - 1078 


May 10, 1978 


The Honorable Peter W. Rodino, Jr. 

ir ci Committee on the Judictary 

a 

The Honorable Don Edwards, Chairman 
Subcommittee on Civil and Constitutional Rights 
U.S. House of Representatives 

Washington, D.C. 20515 


Gentlemen: 


Having served as Chairman of the House Judiciary Committee in the 
Thirty-first, Thirty-second and Thirty-third Legistatures (1973 to tiie 
present), it is my opinion that the “Equal Rights Amendment" has been 
fully debated by my committee. 


The only single issue that has taken up more time {n the past six years of 
my committee ano staff has been the revision of the entire Criminal Code 
during both Sessions of the Thirty-third Legislature. 


I am fully convinced that more testimony would only be cumulative and not 
welcome by the overwhelming majority of the Judiciary members. The fact 
that the Senate Judictary Committee allowed only one and one-half hours 
this year for its consideration is indicative of this sentiment. 


Cordially, 5 
f \ 
Bees use 
Vie ete Ng — ‘ 
PETER KAY, Chairman. 
Committee on Judiciary 


PK/mw 


STANLEY W AKERS 
FOUSE WAG CAPITOL BUILOING 
FHOENIA ARIZONA 83007 


COMMITTEE: 
WAYS AnD MEANS. 
CHAIRMAN 
AGRICULTURE 
NATURAL RESOURCES 
AND ENZROY 


heey 


Arizona Rouse of Representatives 
Phoenix, Arizona 65007 


THIRTY.THIAD LEGISLATURE 
1077. 19078 


May 10, 1978 


SiN? LECBLATIVE 
TAX COMMITTEE 


The Honorable Peter W. Rodino, Jr. 

Chairman, Committee on Judiciary 

and 

The Honorable Don Edwards, Chairman 
Subcommittee on Civil and Constitutional Rights 
U.S. House of Representatives 

Washington, D.C. 20515 


Gentlemen: 


During my two terms as Speaker of the Arizona House of Representatives, 
January 3, 1972 through January 1, 1977, the proposed 27th Amendment 

to the U.S. Constitution received exhaustive public and legislative 
debate. 


1 would make a conservative estimate that the House Judiciary Committee 
spent at Teast fifty hours in public hearings on the Equal Rights Amend- 
ment during that time period. 


In my opinion, the E.R.A. has had fafr and full debate in Arizona and 
extension of the original time limitation would not improve its 


chances for ratification. 


i 
; 
STANLEY W. AKERS 
Chairman 
Committee on Ways and Means 
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PeOtra AREONA HB804 . MATIVE aTOnCS 
TERROR, 2468-90081 Arizona State Senate € 
Phoenix, Arizona 
May 12, 1978 


The Honorable Peter W. Rodino, Jr. 

Chairman, Commiftee on Judiciary 

and 

The Honorable Don Edwards 

Chairman, Subcommittee on Civil and Constitutional 
Rights 

U.S. House of Representatives 

Washington, D.C. 20515 


Gentlemen: 


Ouring the Thirty-first Legislature (1973-1974) while Chatrman 
of the Committee on the Judiciary, I can attest to the fact that the 
Legislature made a concerted effort to present the Equa) Rights Amendment 
in the most reasonable and fair manner possible. We worked very closely 
with representatives of both sides of the issue in presentation of testi- 
mony. . 

Arrangements were made to accomodate the overflow of peopte by 
utilizing the City of Phoenix Council Chambers during the 1973 hearings 
and the Joint Senate-House Judiciary Committee traveled to Tucson, Arizona 
for additional hearings. There was an equal time limit on debate; they 
generally ran approximately three hours each. 


Having been a member of the Senate Judiciary Committee for the 
past eight years, I can say, without a doubt, that at no time has anyone ever 
been turned away nor their testimony refused by either the Republican or 
Democratic controiled Senate. 


Leo Corbet 
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ATTACHMENT 'G' 
6808 sTUMP COMMITTCC ON PUDLIC WORKE 
20 Davacy Amaone ; AND TRANSPORTATION 
211 Cannon Hover Orr cr Bui oliee aaa 
Warninetow OC 20518 


Lape Congress of the Cnited States Pattee 
Praca tame non Mouse of Representatives sesaiaeconelt 
) $-6023 Washington, D.C. 20315 PUBLIC BUILDINGS AND GPOUNDS 
5 May 17, 1978 


Honorable Don Edwards 

Chairman 

Subcommittee on Civil and Constitutional Rights Z 
2137 Rayburn House Office Building 

Washington, O.C. 20515 


Dear Mr. Chairman: 


As the Subcommittee continues its consideration of House Joint: 
Resolution 638, to extend to 14 years the deadline for the ratification 
of the Equal Rights Amendment, I would appreciate the opportunity to 
share with you the actions taken by the Arizona State Senate during my 
tenure as President. 


During the Thirty-second Legislature, the Arizona State Senate con- 
sidered legislation to ratify the Equal Rights Amendment in both the 
First and Second Sessions. Extensive hearings were held by the Senate 
Judiciary Committee, in which numerous hours of testimony were received 
from both opponents and proponents. The leqistation passed the Judiciary 
Committee, but after extensive and heated debate on the Senate floor, it 
was defeated in the Committee of the Whole during the First Session, and 
was passed in the Committee of the Whole but defeated on the final reading 
during the Second Session. 

From my experience as a State Senator, and as President of the Arizona 
State Senate, I truly believe that the question of ratification of the 
Equal Rights Amendment has received full and fair testimony and debate in 
the Arizona State Legislature. I do not believe that it is necessary to 
extend the ratification period for the ERA, nor do I believe that an exten- 
sion would improve the possibilities of ratification by the Arizona 
State Legislature or those states who have not ratified the amendment. 


Certainly appreciate the opportunity to provide this information for 
the consideration of the Subcormittee. 


Best wishes. 


Sincerely, 


Al 


BOB STUMP 
Member of Congrd@ss 


BS:1j 


TRUBY CAMPING 
STATE BeNAFOR 


oeTect ae 
wate TAD 
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Arizona State Senate 


Phoenix, Arizona 


May 12, 1978 


The Honorable Peter W. Rodino, Jr. 

Chairman, Committee on Judiciary 

and 

The Honorable Don Edwerds, Chairman 
Sub-Committee on Civil and Constitutional Rights 
U, S. House of Representatives 

Washington, D. C. 20515 


Gentlemen: 


I was serving in the Senate in 1972 when the Equal Rights 
Amendment was sent to the states for ratification by the 
Congress. Because T was in favor of the E.R.A. at that 

time, T wae one of those instrumental in getting the Amend~ 
ment introduced in the senate after the closing date of 
introduction of bills. However, I soon found, after much is 
study of materials sent to us by constitutional authorities, 
including Professcr Emerson of Yale Law School, Paul Fruend, 
Harvard University, Alexander Bickel and Senator Sam Ervin, 
that there was much more to the Amendment than "“equa] pay 

for equal work and equal opportunity for women.” There 

were just too many problems involved for me to continue 
supporting the E.R.A. s 
Since that time, I have spoken and debated on this subject 
approximately 150 times. The interest was not limited to 
Phoenix, where I live, but also to every area of the state. 
At all times the response of the audience has been over- 
whelmingly against tre amendment. 


Every year the senate has held extensive hearings and defeated 
the Equal Rights Amendment, even though there have been changes 
in the members of the senate during that time. One year the 
Judiciary Committee held severe] extra meetings in Phoenix and 
other parts of tke state. Amost. without exception the people 
involved in these hearings made it clear to tre committee that. 
they did not. want the E.R.A. ratified by Arizona. 
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Because it is clear that the majority of the citizens of 

Arizona do not support the E.R.A., and this was showt by 

the Pro-Family Rally at the state capitol last November when 
more than 5,000 people expressed the concern that E.R.A. and 
other efforts would destroy the American family, I must ask you to 
please call a halt to efforts to continue this controversy. 
Since Arizenans, and I believe the vast majority of all Ameri~ 
cans, do not want the Equal Rights Amendment;sand the legislatire 
has exhausted time and monay on hearings and committee meetings, 
it would certainly be in the best interest of the state to not 
extend the time for ratification of the E.R.A. for another seven 


years. 1 
Sincerely, 


Trudy Camping 
Arizona State Senate 
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Arizona House of Representatives 
Phoenix, Arizona 85007 


THIRTY-THIAD LEGISLATURE 
1977-1078 


May 12, 1978 


The Honorable Don Edwards 

Chairman, Judiciary Subcommittee on Civil and 
Constitution Rights 

United States House of Representatives 

Washington, D. C. 205 


1 ama representative from the state of Arizona, having served the 
people of this state for 12 years, and for the past six years, I have 
been the Chairman of the House Appropriations Committee. 


My reason for writing is to oppose the extension of the time limit set - 
for ratification of the Equal Rights Amendment. z 


For background information, I am also a coordinator and lecturer of the 
Community Services Division at the University of Arizona. My semfnars 
include county and state government, the judicial system, budgeting 

and appropriations, and the legislative process. 


I do not take lightly to amending the United States Constitution, and 
even though I favor the passage of this amendment, I feel that the 
people of these United States, through their legislatures, have expressed 
their feelings and the extension of the time limit would be setting 4 
dangerous precedent. 
I urge your consideration in this matter. 
Sincerely, o 
hd. 2) a « 
Se ie a 
Thomas N. Goodwin, Chairman 
Committee on Appropriations 
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Arizons State Senate 


EOC SAWYER Phoenis, Arizona 
PRESIDENT 


May 16, 1978 


The Honorabte Peter W. Rodino, Jr. 

Chairman, Committee on the Judiciary 

and 

The Honorable Don Edwards, Chairman 
Subcommittee on Civil and Constitutional Rights 
U.S. House of Representatives 

Washington, D.C. 20515 


\ Gentlemen: 


T understand that the Housc Judiciary Committee is attempting to address 
the issue of an extension in the ratification period for the proposed 27th 
Amendment to the Constitution. 


It is my opinion that such an extension would thwart the wishes to the 
people of Arizona as expressed during the period of time the Equal Rights 
Amendment has been under discussion in our Legistature. It seems to me 
that the elected representatives of the people of Arizona have expressed 
their opposition to the Amendment enough times and that we should be - 
allowed to proceed to find solutions to the pressing problems that face 
us. I do not believe we need any more debate on the proposed Aniendment. 


As President of the Arizona Senate I urge you to defeat H.J.R. 638. 
Sincerely, 
Coy } 
ra il ee Ae bey Sake 


Ed C. Sawyer, President 
Arizona State Senate 


ECS/elc 


To: 
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House of Representatives 


_____Memo_ 


REPRESENTATIVE CARLSON From: OEBBIE LANZ 
LEGISLATIVE AIDE 
E.R.A. Date: May 12, 1978 
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1. 


H.J.R. 2000--women's rights 


House Judiciary committee met on 2-22-73 for 3 hours to hear testimony on the 
bill. It was held in committee. 


SJR. 100 7--E.ReAL 


Senate .udiciary committee met on 3-5-73 for 2 hours to hear testimony. The 
bill was held in committee. 


Joint Senate-House Judiciary committee hearings were held in the Phoenix and 
Tucson City Council chambers for several days. Approximately 15 hours of 
testimony was heard during that period. 


1974 


1 


i 


2 


HJR. 2001--women's rights 


House Judiciary committee met on 3-7-74 to vote on the bill. A 1 hour discussion 
among the committee members was held. The bill failed to be put out of committee 
for consideration by the House by a 5 ayes--7 nays vote. 


S.C.R, 1013--ERA advisory question 


Senate Judiciary committee held a 1 hour hearing on an ERA advisory question to 
be submitted to the voters of Arizona. The bill was held in committee. 


$.3.R. 1001--ERA 


Senate Judiciary committee met on 4-1-74 for 2 hours of testimony on the ERA. 
The bill was held in committee. 


5 


1, 


HJR. 2053--ERA 


House Judiciary committee met on 1-20-75 to hear 75 hours of testimony. The ; 
committee vated to return the bill to the House with a “do not pass” recommendation. 
The bill was then held in Commerce committee. 


H.J.R, 2005--ERA 


This bilt was assigned only to the Rules committee. It failed in the third reading 
of bills in the House on 2-25-75 by a vote of 19 ayes, 41 nays. 


26-365 O+ 18+ 14 
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3.J.R. 1903--equal_ rights 


Senate Judiciary met on 2-3-75 for 2s hours of discussion on the bill. It 
passed Judiciary by a majority vote. The bill then faited in the Committee 
of the Whole in the Senate on 2-13-75 after 24 hours o7 debate by a 14 ayes- 
16 nays vote. 


4. Senate Judiciary committee held a public hearing in the Senate chambers on 
the ERA on 1-31-75. Testimony lasted for 6 hours. 

1976 

1. H.B. 2213--advisory question on the ERA 
House Judiciary committee met on 3-8-76 for 2 hours of debate on the bill, which 
would put an advisory question on the ERA to the public. The bill passed the 
Judiciary committee. It passed on third reading in the House on 3-18-76 by a 
vote of 40 ayes-16 nays-4 not voting. The bill was held in the Senate. 

2. HJR. 2002--equal rights 
House Judiciary held a specia) meeting on 1-27-76 to hear 4% hours of testimony 
on the BY11. It was heid indefinitely by a vote of 10 ayes-4 nays. 

3. $.J.R. 1001--equal rights 
Senate Judiciary met on 2-2-76 for 24 hours of debate. The bill passed Judiciary. 
It then failed in third reading of bills by a vote of 15 ayes-15 nays. 

1977 : 

1. S.C.R. 1006--ratification of ERA 
Senate Judiciary met on 5-2-77 for 2% hours debate. It was passed out of committee. 
It then fatled {n Committee of the Whole in the Senate on 5-5-77 by a vote of 11 ayes- 
18 nays-1 not voting, 

1978 

1. §.C.R, 1004--ratification of ERA - 


Senate Judiciary met on 2-27-78 for 2 hours of debate. It passed the committee. 
The bil] then passed third reading in the Senate on 4-11-78 (amended) by a vote 
of 17 aycs-13 nays. The bil] was hetd in the House. 


A conservative estimate of 70 hours has been spent in hearings and committee meetings 
on the ERA since 1973 in the Arizona Legislature. Numerous other heartngs and speeches 
- have been conducted by organizations throughout the state, also. 
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Mr. Epwarps. You may proceed. 


TESTIMONY OF DONNA CARLSON, ARIZONA STATE REPRESENTA- 
TIVE, FIRST VICE CHAIRMAN OF THE AMERICAN LEGISLATIVE 
EXCHANGE COUNCIL 


Ms. Cartson. Thank you, Mr. Chairman, I welcome the opportu- 

may to testify here. ; 

am pleased to have the opportunity to present testimony on behalf 
of the American Legislative Exchange Council and as a legislator 
from Arizona. 

For the sake of brevity, I will not read the entire statement of the 
ALEC chairman, the Honorable Woody Jenkins of Louisiana. Mr. 
Jenkins’ statement, along with a composite paper of press comments 
on the extension, is in the form of a letter mailed to every State legis- 
lator on March 8, 1978. In his letter, Mr. Jenkins states: 5 

As @ constitutional amendment, ERA deserved a fair hearing. But 7 years isa 
reasonable time. No other constitutional amendment in our history has ever 
taken more than 4 years. 

When speaking in support of the 7-year rule, ERA proponent Senator Birch 
Bayh told the U.S. Senate: “The 7-year time limitation assures that ratification 
reflects the contemporaneous views of the people.” 

Changing and extending the ratification time for a constitutional amendment 
is a dangerous precedent to set. Future constitutional amendments could be sent 
to the State legislatures for indefinite or continued periods of time. 

In addition to the serious legal precedent, extending the time for the ERA 
will open up to legislative and court challenges all the past ratifications and 
rescissions of ERA, because those States did so under the originai 7-year limit 
established by Congress. 

Whether or not it is legal to extend the time period to 14 years, it seems 
grievously unfair to put the ERA monkey on the backs of State legislators for 
14 years. What would you think of a football coach who demanded a fifth quarter 
because his team was behind? 

Speaking now as a legislator from Arizona, I would call your 
attention to the letters from several Arizona legislative leaders which 
are attached. They include a brief statement from— 

The Honorable Frank Kelley, speaker; 

The Honorable Peter Kay, chairman of the house judiciary 
committee; 

The Honorable Stanley Akers, former speaker and presently 
chairman of the ways and means committee; 

The Honorable Leo Corbet, former judiciary committee chair- 
man and presently minority leader of the senate; 

The Honorable Bob Stump, former senate president and pres- 
ently Congressman for Congressional District 3; 

The Honorable Trudy Camping, State senator ; 

The Honorable Tom Goodwin, chairman of the house appro- 
priations committee; 

The Honorable Ed Swyer, president of the senate. 

Mr. Chairman, these letters all have a common theme. They state 
that the amendment has had full and fair debate in the State of 
Arizona. They further state that extension of time limitation would be 
unfair, wrong, and serve no useful purpose. 

I would call your attention to the statement of our speaker which 
specifically speaks to the issue of extension. As you will note, there 
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are two additional attachments to his letter. One is a copy of a sub- 
stitute amendment to a memorial offered in Committee of the Whole 
on March 30, 1978. Second is a copy of the portion of the Journal of 
the House which deals with the amendment. 

The amendment, which was offered on a memorial to Congress deal- 
ing with the Orme Dam, substituted a memorial in favor of extension 
of the time limit on the ERA. The amendment failed by a vote of 13 
ayes, 37 nays, and 10 not voting. 

The sponsor, not willing to accept the 3 to 1 defeat in Committee 
of the Whole, then offered a substitute motion to the majority leader’s 
motion, which would amend the report of the Committee of the Whole 
to read that HCM-2004 be given a do-pass recommendation with the 
floor amendment which had previously failed. A rollcall vote was re- 
quested and the substitute motion failed by a vote of 14 ayes, 44 nays, 
and 2 not voting. As our speaker stated : “This is a decisive indication 
that our legislators do not favor the extension.” 

In addition to the legislator’s statements, I have submitted to you 
a memo which shows the history of all the hearings and committee 
meetings held specifically on the amendment. Our conservative esti- 
mate is 70 hours—exclusive of House floor debate—we do not keep 
a record of the time we debate each issue—have been spent since 1973. 

Hearings were also held in the Senate in 1972, and those records are 
not reflected on the memo. One of your former colleagues, John Con- 
lan, was chairman of the Judiciary Committee. Even though the time 
for introduction of bills and memorials and the resolution had passed, 
it was introduced by three of the women legislators—and I might add, 
for your information, that two of the original sponsors of that reso- 
lution in Arizona are now two of the leading opponents to ratification. 

The 1972 records are not included on the memorandum, apparently 
those records have been sent over to the archives and I didn’t want 
to send my aide over to dig them out. 

Ms. Carison. This is a total of 14 hours per year, and I can attest 
from personal knowledge that the backsides of many of our legis- 
lators have gone to sleep sitting and listening to hours and hours of 
testimony. : 

As the chairman of the House Judiciary Committee stated, “The 
only other issue that has taken up more time in the past 6 years * * * 
has been revision of the entire criminal cade? which we just com- 
pleted last year, and we’re now in the process of some corrective 
amendments. 

Outside of the legislature, there has been a very spirited and con- 
tinued debate on the issue. During 1975 when I served as vice chair- 
man of the House Judiciary Committee, I personally participated in 
90 debates and equal time speeches on the ERA. I put a lot of mileage 
on both my car and myself that year, because the 90. unpaid punt 
appearances included cities and towns throughout the entire State. 

n the printed media, I would suspect the only local issue that has 
had more column inches would be the trial on the murder of investi- 
gative reporter Don Bolles. My aide interviewed Loyal Meek, editor 
of the Phoenix Gazette, the largest afternoon paper in Arizona, and 
found that the Gazette had run a yearly average of 20 editorial and 
9 aati columns. The morning paper, also owned by Pulliam 
Publishing, had run 47 editorials in 1975 alone and an average of 19 
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syndicated columns per year. On several occasions, many papers ran 
full-page articles on the pro and con of the ERA. And when ae 
like Mrs. Carpenter came to Arizona, she usually got at least half a 
page of coverage. I have reduced three samples and submitted them 
with this ny 

In conclusion, Mr. Chairman and members of the committee, I 
believe the information I have suppee shows that the proposed 27th 
amendment has had full and fair debate in Arizona. We have, in the 
course of the controversy, examined our statutes and corrected, inequi- 
ties where they existed. 

In 1973, we went through all of our statutes and changed the laws 
which were discriminatory. That was called the “equal rights bill”— 
House bill 2280—and it took a lot of work to go through the entire 
statutes of Arizona. 

We have determined by the flood of constituent letters and calls, that 
the people of Arizona do not favor ratification and feel that the issue 
of women’s rights is being properly handled on the State and national 
legislative levels. However, Mr. Chairman, we have many other issues 
that demand attention, and the 14 hours per year that we have spent 
on the ERA could be used to address those issues in the future. 

But anyway, Mr. Chairman, we feel that the issue has been debated, 
the arguments have been set forth, and the extension of time limitation 
is unfair, and probably wouldu't serve any purpose other than taking 
up a lot more of our time that we could spend dealing with the issues 
that demand our attention. 

Thank you very much. 

Mr. Epwarps. Thank you very much, Representative Carlson. 

Our next witness is Hon. William J. Wiseman, Jr., a member of the 
Oklahoma House of Representatives. 

Representative Wiseman, we’re pleased to have you here today, and 
we ll receive your written testimony. 

[The prepared statement of Mr. Wiseman follows:]} 


STATEMENT OF WILLIAM J. WISEMAN, JB., District No. 69, (TuLtsa County), 
House OF REPRESENTATIVES, STATE OF OKLAHOMA 


I urge you to reject the proposal that the Congress should extend the time 
limit which was originally imposed for ratification of the proposed Equal Rights 
Amendment. As one who is opposed to any discrimination by which an individual 
is prejudiced, I nevertheless oppose altering the ratification period for a variety 
of cunstitutional, policy and strategic reasons. I would urge, rather, that you 
permit the proposed amendment to wither by its own terms; and that you 
redraft and resubmit a new Equal Rights Amendment to the States for ratifica- 
tion, an amendment which is more limited’in its scope and less uncertain in its 
meaning. 

In order to explain the basis for my conclusions, let me tell a bit about the 
ERA's struggles in Oklahoma, and about my interactions with those struggles. 

T think that our experience in Oklanoma may be fairly typical of those states 
which failed to ratify the amendment in the first rush of enthusiasm and good 
spirits. After this first wave of rapid and casual assent there was, in a number 
of perhaps less sophisticated states in uncertain pause, a hesitation, followed by 
controversy, anger, confusion, ill-will, and growing ambivalence among the saved. 

When I first entered the Oklahoma Legislature in 1974, I was a strong advocate 
of the ER.A, and I have voted for ratification on a number of occasions during my 
two terms in the House. I believe that most of the opposition to the ERA was the 
uninformed raving of a group of frightened souls who srmehow saw the amend- 
ment as an affirmation of all the things which they detested in a frightening, 
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threatening world. Many of the objections lodged against the ERA were specious, 
absurd, ludicrous, even pathetic. 

But the opposition did, nevertheless, delay ratification. And I am quite certain 
that in Oklahoma, delay will ripen into defeat for the ERA in its present form. 

During the past year or so, two things have occurred which have altered the 
way I feel about the amendment. First, my regular polling of the district I repre- 
seit has indicated a remarkable shift over the past four years—from moderate 
support to strong opposition to the ERA. And regardless of the validity or 
invalidity of the reasons for such a shift, the shift has taken place. 

Second, my own understanding of the language of the proposed amendment has 
changed. My early interpretation of the ERA’s meaning was that it would make 
sex, in effect, a suspect classification, and that the broad grant of power to the 
(Congress in Section 2 was nothing more than traditional Constitutional 
boilerplate. 

My conviction now, however, is that while the language of Section 1 might be 
construed merely to make sexual classification suspect, it might also be inter- 
preted to prohibit legal classifications based upon sex, a result which I would 
strongly oppose. Moreover, I have come to believe that the grant of power to 
the Congress under Section 2 of the ERA has the practical effect of granting to 
the Congress the powers of all three branches of government—enforcement and 
interpretation as well as legislation. I have tried to imagine the sort of legisla- 
tion which would be authorized under Section 2 but which would be prohibited 
without it. And the only such examples I can contrive are themselves most 
undesirable—such as mandatory sexual quotas in employment. : 

I must add some uncomfortable candor at this point. I wish that I could 
state unequivocally that the shift in my own thinking was a result of pure 
ratiocination, uninfluenced by political winds and pressures. I can't. Although 
I believe that my conclusions are valid, my ‘“‘second look” at the ERA was doubt- 
less motivated in part hy the svbstantial shift in the feelings of my own 
constituency. 

The reason I’ye described my own thoughts and shifts on the ERA Is to 
attempt to show you that there are very real problems with the proposed amend- 
ment, even for persons who believe in many of the goals of the women’s move- 
ment, who are committed to ensuring full rights and opportunities for women, 
and who oppose any and ali prejudicial discrimination. 

I won’t dwell on the constitutional murkiness which would result from an 
attempt to extend time for ratification. Nor will I discuss the lack of “fair 
play” which would be perceived in changing rules late in a game. And I won't 
comment on the polarizing and unproductive struggle over ratification of a 
doomed amendment which at best will be little more than a symbol, and at 
worst would involve a radical restructuring of society—depending on what the 
words would mean. 

Instead, I’d like to plead for the strategic advantages of another course: 
resubmitting a somewhat altered ERA to the States for ratification. Now that 
all the fears and warnings are already out in the arena, it should be possible 
to redraw the amendment so as to avoid those possible abuses and misinterpreta- 
tions which trouble many of us. If the amendment were drawn so that it merely 
had the effect of establishing sex as a suspect classification (but not necessarily 
a prohibited one), I believe that it would be ratified by 50 states within 50 weeks. 
Section 2 should, I feel, be deleted as undesirable; and Section 3 should be 
deleted as unnecessary. 

As a matter of fact, I believe that sex is already a suspect classification, and 
that the U.S. Supreme Court would so rule should such a determination be neces- 
sary to resolve a case before them. Yet since one cannot predict the arrival of 
such a case, I see no harm whatever in establishing the suspicion of sexual 
classification with a carefully drawn constitutional amendment. To do so would 
find virtually no opposition in any quarter. 

But to prohibit sex as a legal classification under any circumstances, and to 
make a broad grant of new power to the Congress is most undesirable in my 
view. And I do not believe that it will happen. So I can see no advantage what- 
ever in prolonging a struggle which has long since miscarried, when we cau 
instead move on to the many other urgent problems we face by adopting a 
redrawn and more carefully limited version of the Equal Rights Amendment. 


Ql4 


_ TESTIMONY OF WILLIAM J. WISEMAN, JR., REPRESENTATIVE FOR 
DISTRICT NO. 69 IN THE HOUSE OF REPRESENTATIVES OF THE 
STATE OF OKLAHOMA 


Mr. Wiseman, Thank you, 

Mr. Chairman, members of the committee, I’m Bill Wiseman from 
Tulsa, Okla., and I have been in the Oklahoma House for over the 
past 4 years. 

We hear a lot of people say that, in opposition to the extension of 
time, that they‘re tired of the ERA, tired of the debate, and wish it 
would go away. The question of the ERA debate and sexual discrim- 

ination will never go away in this country until it’s been established 
one way or another that sex is a suspect classification. 

Now, my concern, as someone who, in the past, has voted for the 
equal rights amendment, and who at present is rather ambivalent 
about it, worried about it, my concern is, what is the best way to get 
from where we are today to that point in the future where it 1s estab- 
lished that sex is a suspect classification. I think it already is, but for 
various reasons tho Supreme Court hasn’t said so, preci: ely. I think it’s 
fine to have that statement made and that principle established by 

constitutional amendment, but 1 think that the best way to get there 
_is to redraft and resubmit another equal rights amendinent. 

The reason I say that, aside from the policy questions and the 
constitutional questions about the extent of the time limit—I won’t 
address that. Aside from those problems-—and there are problems with 
that from a strategic standpoint—at least two questions have come up 
in the great body of debate over the last 7 years that are very trouble- 
some, 

Now, most of the objections to the equal rights amendment have 
struck me as ranging from ridiculous to funny, pathetic, whatever. 
But there are some questions that have been raised that may have 
some merit. First of all, does the language in the equal rights amend- 
ment serve to make sex a suspect classification, which was my initial 
opinion, or does it or might it make sex a prohibited classification, 
which would be something very different, and in the judgment of 
many of my colleagues, very undesirable. 

The second problem is, what does the grant of authority in section 
2 really involve. In other words, what kinds of—and it is said, well, 
that’s been traditional language in other amendments. And that’s 
right, but what kind of law would be authorized to be passed by the 
Congress? Under the language the Congress would be empowered by 
appropriate legislation, whatever. What kind of laws would be author- 
ized, be passed by the Congress by that language, which would not be 
authorized right now ¢ 

I’ve had a great deal of difficulty imagining what kind of laws 
that would involve, what kind of an extension that would be. And 
the only examples I can come up with are rather undesirable to me, 

things like mandatory sexual quotas for all industry and things like 
that, that go far beyond the scope of what originally I felt the pur- 
pose of the idea of the equal rights amendment was. 

So, to summarize, ERA is not going to go away. It won’t go away 
until that time—and eventually, we will reach that time—when sex 
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is established clearly as a suspect classification. But in light of the 
Constitution and in light of some of the legitimate questions in the 
midst of many of the illegitimate questions raised about and against 
the ERA, I think the best way to get to that point of establishing sex 
as a suspect classification is to redraft the issue. All the issues are out 
on the table now that could possibly come up, all the threats and 
accusations. So we know where the accusations are going to be and 
what they are. 

At this point I think we have an opportunity to redraft around those, 
avoid them, make it clear that the ERA would be only a suspect classi- 
fication, and not involve an extension of power to the Congress. So I 
would oppose, on that basi’, an extension of that time for this amend- 
ment, and urge you to consider redrafting and resubmitting an equal 
rights amendment to the State, redrawn so this would avoid some of 
the legitimate questions and doubts that have been raised. 

Mr. Eowarps. Thank you very much, Representative Wiseman. 

Our last witness is Hon, Dorothy McDiarmid, and I recognize, for 
pu of this introduction, the gentleman from Virginia, Mr. 

utler. 

Mr. Borcer. Thank you, Mr. Chairman. 

I was privileged to serve in the Virginia general assembly with our 
next witness for many years. It was certainly one of my most delightful 
experiences to share that.time with her, She, as you can see for yourself, 
is young and beautiful. But do not be misled by that only. She was 
certainly one of the most highly-regarded members of the general 
assembly. I am proud to have her as my friend and am privileged 
to recommend to this committee the testimony of Hon. Dorothy 
McDiarmid. 

[The prepared statement of Hon. Dorothy McDiarmid follows :] 


STATEMENT oF Hon, DonoTrHY McDIARMID, MEMBER, VIRGINIA HOUSE OF DELEGATES 


Good morning. I am Mrs. Dorothy McDiarmid from Vienna, Virginia, and I 
am grateful for this opportunity to testify before you on behalf of the bill to 
extend the time for ratification of the Federal equal rights amendment. 

I have been a Delegate to the Virginia General Assembly for fifteen years 
and have been the chief sponsor of the E.R.A. in the Virginla House of Delegates 
for the last six years. My commitment to its ratificatton in Virginia and the 
Nation is unswerving. My concern, however, is that the Amendment has not 
received fair and thorough consideration by all the states, including Virginia, 
and, as time runs out for ratification, such consideration becomes more im- 
probable. 

To me the Equal Rights Amendment is one of the most Important issues of our 
time. It is the symbol and assurance that my State and my Nation are ready to 
guarantee that women will stand before the law with dignity and equality. 

But the E.R.A. represents a change in perspective for many, Such a change 
in outlook comes slowly to the more conservative or traditional areas of our 
country, such as Virginia. 

When Congress attached a seven-year limitation for ratification of the Equal 
Rights Amendment, it was not fully mindful of the perspective of many states, 
especially those in the South. But I am mindful that Senator Sam Erwin of North 
Carolina was fully aware of the caution and commensurate slowness with which 
legislation embodying such deep changes is addressed in his area of the country. 
It is a measure of his political acumen that the E.R.A., to which he was and 
still is so adamently opposed, should now be facing defeat due to his insight in to 
the nature of such legislative bodies as the Virginia General Assembly. 

The Equal Rights Amendment has never been considered by the full House of 
Delegates in Virginia. I would hope this fact would weigh in your deliberations 
cn extending the time for ratification because it seems clear in our United States 
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Constitution that it is intended that constitutional amendments be considered 
by the state legislatures, as a whole. An arbitrary time limit for ratification 
which would cut short a state legislature’s opportunity for a full and fair dis- 
cussion and vote would seem contrary to Article VY of the Constitution. If the 
time for ratification is not extended, it is quite possible that the full Virginia 
House of Delegates will never have had an opportunity to discuss and vote on 
the E.R.A. That likelihood seems to me to be very unfair to the thousands of 
Virginia voters who have time and again made the E.R.A. a very important issue 
in the election of members of the General Assembly. 

There is no lack of popular support for the E.R.A. in unratified states such as 
Virginia. State-wide polls have always shown strong support—the latest poll, 
in October, 1977, showing that 59 percent of those surveyed around the State 
supported the ratification of the E.R.A. and only 27 percent opposed it. There 
has been growing support for the Amendment in the Virginia General Assembly 
itself, with each new election increasing the number of legislators committed 
to vote for the E.R.A. should it ever reach the floor for consideration. Legislators 
have also been listening to their constituents and to the arguments of the legis- 
lative proponents of the E.R.A. and some have changed thelr minds and are 
now supporting the Amendment, 

To put the legislative struggle for ratification of the Equal Rights Amendment 
in perspective in Virginia and to reiterate that this Amendment has not received 
the full and fair consideration that the Constitution intended, one should look 
to the manner iu which other constitutional amendments have been treated. 
Journals of the Virginia General Assembly relate that every federal constitutional 
amendment ever considered by that body has been voted on by both, full Houses— 
even those amendments that were adamantly opposed by the Generali Assembly 
such as the federal income tax and women’s suffrage. It is interesting to note 
limi dhe Virgiuia Legisiaiture did finally rulify suffrage, in 1602, bui tuat the 
income tax has yet to garner sufficient support for ratification in Virginia. 

Because the Equal Rights Amendment repres2nts profound changes in the 
thinking of many legislators; because it is vital to include women’s legal, equal 
status in the Constitution; because the E.R.A. is still a lively public issue de- 
serving of consideration by every state on its merits unimpeded by an arbitrary 
deadline, it is imperative that Congress grant the time extension for ratification. 

Thank you for this opportunity to speak on behalf on an issue in which I have 
profound belief, 


TESTIMONY OF HON. DOROTHY McDIARMID, MEMBER OF THE 
VIRGINIA HOUSE OF DELEGATES 


Ms. McDiarmip. Good morning. I am Mrs. Dorothy McDiarmid 
from Vienna, Va., and I'am grateful for this opportunity to testify 
before you on behalf of the bill to extend the time for ratification 
of the Federal equal rights amendment. 

T have been a delegate to the Virginia General Assembly for 15 
years and have been the chief sponsor of the ERA in the Virginia 
House of Delegates for the last 6 years. My commitment to its ratifi- 
cation in Virginia and the Nation is unswerving. My concern, how- 
ever, is that the amendment has not received fair and thorough con- 
sideration by all the States, including Virginia, and, as time runs out 
for ratification, such consideration becomes more improbable. 

To me, the equal rights amendment is one of the most important 
issues of our time. It transcends time in the general acemibh , and 
I understand what my friend from Illinois is saying. It does take 
time. I understand. I serve on the Appropriations Committee, and it 
means morning, noon, and night, weekends and in between time. I also 
feel that the work that I can do for the equal rights amendment was 
more lastingly important than the work I spent on the appropria- 
tions committee for this particular budget. 
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This equal rights amendinent is a symbol and assurance that my 
State and my Nation are ready to guarantee that women will stand 
before the Jaw with dignity and equality. : 

But the ERA represents a change in perspective for many. Such 
a change in outlook comes slowly to the more conservative or tradi- 
tional areas of our country, such as Virginia. 

When Congress attached a 7-year limitation for ratification of 
the equal rights amendment, it was not fully mindful of the perspec- 
tive of many States, especially those in the South. But J am mindful 
that Senator Sam Ervin of North Carolina was fully aware of the 
caution and commensurate slowness with which fepislation embody- 
ing such deep changes is addressed in his area of the country. 

It is a measure of his politica] acumen that the ERA, to which he 
was and still is so adamantly opposed, should now be facing defeat 
due to his insight into the nature of such legislative bodies as the Vir- 
ginia General Assembly. 

The equal rights amendment has never been considered by the full 
house of delegates in Virginia. I would hope this fact would weigh 
in your deliberations on extending the time for ratification, because 
it seems clear in our U.S. Constitution that it is intended that consti- 
tutional amendments be considered by the state legislatures as a 
whole. An arbitrary time limit for ratification which would cut short 
a State jegisiature’s opportunity tor a full and fair discussion and 
vote would seem contrary to article V of the Constitution. 

If the time for ratification is not extended, it is quite possible that 
the full Virginia House of Delegates will never have had an oppor- 
tunity to discuss and vote on the ERA. That likelihood seems to me 
to be very unfair to the thousands of Virginia voters who have time 
and again made the ERA a very important issue in the election of 
members of the general assembly. 

There is no lack of popular support for the ERA in unratified 
States such as Virginia. Statewide polls have always shown stron, 
support—the latest poll, in October 1977, showing that 59 percent o 
those surveyed around the State supported the ratification of. the ERA 
and only 27 percent opposed it. 

There has been growing support for the amendment in the Virginia 
General Assembly itself, with each new election increasing the num- 
ber of legislators committed to vote for the FRA should it ever reach 
the floor for consideration. Legislators have also been listening to 
their constituents and to the arguments of the legislative proponents 
of the ERA, and some have changed their minds and are now sup- 
porting the amendment. 

To put the legislative struggle for ratification of the equal rights 
amendment in perspective in Virginia and to reiterate that this amend- 
ment has not received the full and fair consideration that the Con- 
stitution intended, one should look to the manner in which other 
constitutional amendments have been treated. Journals of the Vir- 
ginia General Assembly relate that every Federal constitutional 
amendment ever considered by that body has been voted on by both, 
full honses—even those amendments that were adamantly opposed by 
the general assembly, such as the Federal income tax and women’s 
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suffrage. It is interesting to note that the Virginia Legislature did 
finally ratify suffrage, in 1952—it was my bill, and I think my col- 
league voted for it—but that the income tax has yet to garner suffi- 
cient support for ratification in Virginia. 

Because the equal rights amendment represents profound changes 
in the thinking of many legislators—and I think this is particular] 
true in the South. I wish Ms. Holtzman were here, because I thin 
there is a difference, Because it is vital to include women’s legal, equal 
status in the Constitution; because the ERA is still a lively public 
issue deserving of consideration by every State on its merits, unim- — 
peded by an arbitrary deadline, it is imperative that Congress grant — 
the time extension for ratification. - 

Thank you for this opportunity to speak on behalf of an issue in 
which I have profound belief, 

Mr. Epwarps. Thank you very much, Representative McDiarmid. 

The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you, Mr. Chairman. 

Senator Egan, is the economic boycott hurting members of your dis- 
trict? 

Mr. Eoay. Is it hurting them? 

- Mr. Drinan. Yes. 

Mr. Ecan. Well, I understand that Chicago has suffered an economic 
loss. All of Chicago, of course, is not within my district. But most of 
the loss, I think, would be suffered by the lack of convention trade, 
and, of course, with that lack of revenue coming into the city, it would, 
yes, economically, it would hurt my constituency. 

Mr. Drinan. Senator Egan, I appreciate your hope that this thing 
will go away. But obviously it’s not going to go away. You have two 
choices. You can have a 7-year extension or you can have a renewal 
of the entire ERA beginning next March. You can have an extension 
of the present ball game, or you can have a new ball game. But to 
think that it’s going to go away and we've settled the thing is like 
a Congressman saying, I wish that all the difficult problems we have 
about wiretapping and busing and the military draft and taxation 
will goaway. . 

That’s what legislaters are for. That’s why the people elected you. 
So which do you think is less onerous, a 7-year extension or have a 
new ball game? ; 

Mr. Ecan. Well, obviously the ratification has run into some diffi- 
culty, quite major, I think. When, in the legislative process, my bills 
are confronted with that kind of opposition, I de something to change 
or to modify or to concede that I am in trouble. I don’t think that’s 
what the proponents are doing. I think maybe a new ball game would 
be, as the representative from Oklahoma said, not a bad idea to pass 
the concept. 

Mr. Drinan. Except when one of your bills is in trouble in the 
legislature, it would be in trouble in this instance over a technicality, 
over an arbitrary time limit. If you have a bill in committee and you 
have to report it out by May 25 and you're not going to make it, you 
get an extension and say, give me until June 10. So what’s so terrible 
about that? I mean, just using your analogy, it has run into trouble 
because the 7 years was an arbitrary period which frankly was put on 
without premeditation, simply, it was 7 years. 
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They tell me it comes from the Bible. That 7 years was adopted on 
the floor of the House or somewhere because we always do it. It had 
no rhyme or reason. 

So why can’t we undo the arbitrary time and say that the States 
have a right to have a more rational time? 

Mr. Ecan. Well, I don’t think it came from the Bible, Father. I 
think it came from the Supreme Cou:t. The Supreme Court said that 
7 years was a reasonable length of time. And we don’t have any other 
guideline. That's why they made it 7 years. : 

But let me just say that last week, as an example, we don’t just 
extond deadlines arbitrarily—I tried to introduce a bill into the com- 
. mittee to make it a crime for the type of activity thai we find in Italy. 
And I couldn’t get that bill introduced because our deadline for intro- 
duction of bills had passed, and I had an objection from the Members 
on the other side of the aisle because they saw in it something that I 
should not be allowed to do. And consequently, I couldn’t introduce 
a bill. Now, that’s the way we address ourselves to time limitations. 

I know that the idea of equal rights is not going to go away. I am 
totally committed to, in support of, antidiscrimination between sexes. 
I want you to understand that. But I don’t think that the existing 
amendment satisfies enough people. If it were to satisfy more people, 
it would pass with more ease. I think that’s my position. 

Mr. Drainan. Thank you, Senator. » 

The 7 years was put on by Congress, starting, I think, in 1918. 
And I’ve never seen any justification of it. It was an arbitrary time, 
like we put on other times for the period of a bill. & 

Congressman Wiseman, would you explain a bit more why you want 
to drop section 2 of the ERA ? Section 2 reads this way : “The Congress 
shall have the power to enforce by appropriate legislation the provi- 
sions of this article.” You urge that, in a new version, that you think 
we should try to put through, that you say section 2 should be deleted 
as undesirable. 

Why is it undesirable for the Congress to enforce the Constitution ? 

Mr. Wiseman. Two reasons, Father Drinan. First of all, the lan- 
suage says the Congress shall have the power to enforce by appropriate 
egislation. That seems to say, in effect, or to me, it may approach 
saying, in effect, that the Congress then also has, implicit in that 
power, to interpret the meaning of section 1. iS 

Mr. Drinan. What do the 18th,"14th, and 15th amendments say? 
any have language almost identical. 

r. Wiseman. That’s right. 

Mr. Drinan. Is that so terrible ? 

Mr. Wiseman. Well, I’m really not prepared to talk about those 
amendments, 

Mr. Drinan. Why is it undesirable? You said in No. 3 that it’s un- 
necessary to say that this amendment shall take effect 2 years after the 
date of ratification. I can see your point that that’s unnecessary, that 
you want it to become effective immediately. 

But why is it undesirable to say that the Congress shall have no 
power to enforce? . 

Mr. Wiseman. Well, I didn’t propose that Congress shouldn’t have 
the power to enforce. I think Congress has that power implicitly to 
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pass laws and promulgate laws under the general authority under the 
Constitution. 

But let me give you the two reasons: First, I said I thought it seemed 
to say that. the Congress had the power to interpret the meaning of 
the first section. OK. That's a bit of a problem. 

The biggest problem I have with it, why it’s undesirable, is that 
I can’t, as I mentioned, imagine or hypothetically come up with the 
kind of law, enforcing law, that would be authorized under the lan- 
. guage in section 2, which the Congress would not already, without 
section 2, be able to pass under the Constitution as it is now or the 
Constitution as it is now plus section 1. So if either of that is a null 
clause, in other words, the class of those laws authorized under section 
2 not authorized without it—either that’s a null clause, in which case 
it’s unnecessary, or it’s not a null clause. And I’d have to hava a pretty 
good idea of what the members of that class would be. The only onés 
that I can think of bother me. 

Mr. Drinay. Your statement suggests that it is unnecessary, but you 
don’t seem to have any proof that it’s undesirable. 

My time has expired. Thank you. 

Mr. Epwarps. The gentleman from Virginia, Mr. Butler. 

_ Mr. Burier. Thank you, Mr. Chairman, And I thank the panel for 
their contributions. Mr. Wiseman, I would suggest to you that the same 
line you are taking, generally, was with reference to maybe rewriting 
equal rights amendments, is in support of Dean Griswold. You are in 
good company, even into the Ivy League, which recites the gentleman 
from Massachusetts. 

I have a letter which I would like to file, Mr. Chairman. I would 
address first a question to Dorothy McDiarmid. It is from Hunter B. 
Andrews of the Virginia Senate. Would you say that his views are 
highly regarded by members of the Virginia Senate and House? 

Ms. McDrarmin. Definitely. 

Mr. Burter. And also, you know him as a supporter for the equal 
rights amendment, and that’s one of the reasons you did have a vote 
on it in the Senate of Virginia, because of his strong support. Is that 
a fair statement? 

Ms. McDiaruop. Yes. 

Mr. Butter. I’d like to read two paragraphs: 

Having been a consistent supporter of the amendment, I do not feel that Con- 
gress should vote for any extension of the time period for an additional 7 years 
if the present amendment if not ratified by a sufficient number of States prior 
to the end of March 1979. To put it in everyday language, it certainly in chang- 
ing the rules in the middle of the game. 


And then, his final paragraph: 


You and I have been friends for many years, although we are of different po- 
litical parties and there are differences between our parties, and we each agree 
with each other, as we always recognize the differences between male and fe- 
male and we each respect the equal rights of all of them. We do belleve in 
equality... 


Mr. Epwarp. It will be made a part of the record, without objection. 
{The letter referred to follows A 
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COMMONWEALTH OF VIRGINIA, 
SENATE, 
May 12, 1978. 
Hon, M, CALDWELL BUTLER. 
Cannon House Office Building, 
Washington, D.C. 

DeEaR CALDWELL: I enjoyed our recent conversation and appreciate your cour- 
tesies extended to me to appear before the House Judiciary Committee on May 
17, 1978, concerning the possible extension of the Equal Rights Amendment to 
Federal Constitution. Regrettably, I had previous commitments which I could 
not change. Sorry I could not attend. 

As you know, I have served in the Senate of Virginia since 1964, and have been 
a member of the Privileges and Elections Committee since 1968. You will recall 
in 1969 and 1970 you end I participated in the sessions concerning the new Vir- 
ginla Constitution, which was approved by the voters of Virginia and became ef- 
fective in 1971. You will also recall you and I participated in the reform of our 
election laws. 

As you know, in the Bill of Rights. Article I, of the Virginia Constitution, 
originally written by distinguished Virginian, George Mason, and changed very 
little in the past 200 years, we did amend Section 11 of our Bill of Rights to pro- 
hibit governmental discrimination upon the basis of religious conviction, race, 
color, sex, or national origin, with an additional provision that the mere separa- 
tion of the sexes shall not be considered discrimination. 

When the proposed Equal Rights Amendment was approved by Congress and 
submitted to the states for ratific.tion in 1972, many states rushed to ratify the 
amendment, At that time and subsequent to that time, I have been a supporter 
of the federal amendment, and have voted for it at all times in committee and 
voted for it on the floor and the one time it reached the Senate floor in 1977 
where it failed ratification by one vote. The proposed amendment is still before 
the Senate Privileges and Elections Committee as it was carried over in the 1978 
session. In 1978 you will recall the House of Delegates Privileges and Elections 
Committee failed to report proposed amendment to the floor, and it has never 
been on the floor of the House of Delegates. 

In my opinion, unless there be substantial changes in the views of the members 
of our General Assembly, the prospects of Virginia ratifying the Equal Rights 
Amendment before seven year termination date in March of 1979 are rather 
remote. 

Having been a consistent supporter of the amendment, I do not feel the Congress 
should vote for any extension of the time period for an additional seven years 
if the present amendment is not ratified by sufficient number of states prior to 
the end of March 1970. To put it in everyday language, it is certainly changing 
of the rules in the middle of the game. I think I recall history correctly that in 
the 1920s the Child Labor Amendment to the Federal Constitution failed for rati- 
tication within the period of seven years, and thus terminated. Certainly sub- 
sequent to the failure of the Child Labor Amendment the federal government, as 
well as the states have passed appropriate legislation to protect the rights of 
young people in the labor market, and federal amendment is obviously no longer 
necessary in this field as the courts have extended the provisions in many in- 
atances.of the Fourteenth Amendment to protect these young people. 

As I said in the beginning, Virginia’s own Constitution prohibits discrimination 
on basis of sex, and we have since 1971 substantially altered and removed from 
our statutes references to any sexual discrimination for an equality before the 
law under the Virginia Constitution. I think the record is clear on this. 

To extend the time period for ratification could, I submit, open such extension 
itself to legal challenges and protracted litigation on whether the Congress can 
so extend the ratification process by simple majority vote of those present and 
voting, or a two-thirds vote of those present and voting; whether the Congress can 
say that any state that bas already ratified the amendment no longer has the 
right to reconsider the ratification and proceed for recision. Equal rights works 
both ways, if I understand the whole thrust of the proposed amendment. 

In my opinion, if the Congress desires to continue proposed Equal Rights 
Amendment, they should re-enact the same !f the ratification deadline has not 
been met and resubmit a new amendment to the states. I would also be so bold as 
to state if the amendment contained language similar to Virginia’s provision 
permitting the fact that mere separation of the sexes is not being considered dis- 
crimination, a lot of the objections to the amendment would be removed. 
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Obviously my letter is written as a person who sincerely believes in the Equal 
Rights Amendment, but who also equally believes in fairness to each side and 
who has also observed the processes in one of the fifteen states which have failed 
to ratify the amendment. If the Congress is of a mind to grant the extension, 
from a practical viewpoint, I would respectfully submit this would have to be done 
in 1978 as a new Congress convenes in 1979 and I seriously doubt the legislative 
processes and the organization and procedures and hearings of a new Congress 
would permit passage of extension legislation within the first three months of 
1979. 

As as supporter of ERA, we have, despite the failure of ratification of the 
amendment, made in Virginia, as well as in the country, substantial progress to- 
ward removing discrimination relative to sex, and this is the important thrust of 
the amendment. The actual results by statute and recent Supreme Court decisions 
and the implementation of the statutes show, in my opinion, progress. 

You and I have been friends for many years, although we are of different poli- 
tical parties, and there are differences between our parties; we each agree with 
-each other as we also recognize the difference between male and female, and we 
each respect the equal rights of all of them; we do agree completely on the ex- 
pression “vive la difference.” 


Sincerely, 
Huntee B. ANDREWS. 
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Ms. McDrarmm. Was that in line of being a question, or was it only 
a question? Is he a distinguished senator? 

fr. Buruer. Excuse me? 

Ms. McDrarsuup. That is not addressed to me in any way ? 

Mr. Butter. No. Do you quarrel with his paragraph about the 

respected differences bet ween the sexes ? 

Ms. McDrarmin. I would like to make a comment. 

Senator Andrews is, indeed, a very distinguished senator, one of 
the most brilliant people, I think, in the Virginia Legislature, and I 
appreciated his backing for the ERA all along. We do, I believe, many 
of us, have differences in the way we look at many things. 

Now, the question about changing the rules in the middle of the 
ce was approached by the distinguished cochairman of ERAmerica. 

he said this isn’t a game. And it’s not such a change in precedent. 

You mentioned a while back that this would be a great change in 
precedent if you did extend the time. I would like to say to Hunter 
‘Andrews. our distinguished senator, and to you, that I remember 
watching television some years back when you, along with Sam Ervin, 
took part in one of the greatest breaks in precedent in the history of 
this country. 

And when a question of rights comes up, I think the question of 
recedents shouldn’t apply, and it seems to me that were I to have a 
ot of time with Hunter Andrews, I might be able to persuade him 

that this change in the amount of time that we would have to rectify 
a long, long history of discrimination might be worth his agreeing to. 
He’s in a campaign now, and he’s very busy. I’m not going to take 
that as his final vote. 

Mr. Butier. Mr. Chairman, along those lines I would like to address 
one question to the whole panel. 

Do all of you agree that the question of the equai rights amendment 
ratification 1s a matter asto which legislators may reasonably disagree? 
Do any of you take the hard line that there's nothing but black and 
white in this issue, or do you not agree that those people who have 
failed to vote for ratification have dune so in a sincere effort to do 
what they consider appropriate to the legislative process? 

If there’s anyone who wants to argue with that, I would like to, at 
this time. 

Ms. McDrarmi. I would like to answer that from the point of view 
of Virginia. I think its’ the only part that I don’t go along with with 
Ms. Carpenter. She said it’s fun and games. With the gentleman in 
Virginia who voted aaginst it, I don’t think it’s fun and games. ] 
think many of them voted against it with considerable pain. I think 
that they believe, because they have not thought of this matter very 
seriously in the past, because they didn’t consider it a serious propo- 
sition at all, and we started it in the privileges and elections committee 
with 2 votes for it. This last time, we got 8. Still, we have 12 against 
it. But in Virginia, which we said before is a very conservative State, 
that is a whole change in philosophy, really, that. woman should be 
equal before the law. The man in the family 1s supposed to be the man 
of the house, and the man, like Sam said a long time ago, was the one 
in the marriage. In marriage, man and woman are one, and that one 
is the man. 
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This has been not only Virginia, but all over the country—the 
philosophy, the feeling, the gut reaction of life. And in Virginia, there 
are still a lot of people that say, “Well, you know, we don’t want our 
women out in the higher marketplace, and this is what you're working 
towards.” 

We are there—they just don’t see that, It’s not fun and games. And 
tac usps that voted against it, they did it really believing they are 
right. 

I hope, in another session, we can change three more and get it out 
on the floor. I think if we can, we might pass it. 

But yes, there is room for difference of opinion. In my opinion, 
they're wrong. But I don’t feel that they are frivolous. 

Mr. Butver. Does anybody else on the panel want to comment? 

Mr. Wiseman. Mr. Butler, I'd say that on any one issue, there’s 
always room for disagreement. I think on this one perhaps a high 
percentage of the people vot'ng are really doing soul-searching and 
reasonably disagree about the meaning, and there are some State rep- 
resentatives, Congressman, and the others that Ms. Carpenter identi- 
fied, but there is a substantial amount of people that are concerned and 
legitimately worried about some of the issues that have been raised. 

here is no question that a lot of the issues raised are capricious 
and silly. 

Mr. Eoan. It’s also a matter of representing a constituency. I 
know in the Illinois Senate, those who are strong advocates against 
the ratification so, in more than one case, because of a strong senti- 
ment within their district, so that, of course, let there be no denial 
that there is a reasonable difference between a “yes” vote and a “no” 
vote. 

I must admit to that, because my first vote was “no.” I saw the light, 
and then I changed my mind. So I can't say that I was unreasonable 
in either instance, but I think the constituent representation plays a 
legitimate and a moral part of the answer to your question. 

Ms. Cartson. Mr. Chairman, Mr. Butler, I don’t think that the 
legislators themselves have become as polarized on the issue as have the 
proponents and the opponents. I think it’s rather a shame to see some 
of the polarization that has taken place, especially among some of the 
women, over this amendment. 

I feel that Senator Egan was right on target in saying that a certain 
amount of constituency pressure does have something to do with it, 
and I'm sure you will all agree to that. You all run for election every 
2 years, just as I do, and you have 2-year terms, and, of course, your 
constituency makes a big Aimapenee on how you vote on a lot of issues, 
and I think anybody who consistently votes against the desires of their 
constituency will not be there very long. 

T happen to come from a district that has about 80 percent opposed, 
according to the polls and surveys taken of the people in that district, 
and as I said, they're not all Mormon, as some people would have you 
believe, but about 80 percent of those people do not favor ratification. 
So even if I personally was a proponent, I would think very carefully 
before I walked out there on the oor and pushed a “yes” button with 
80 percent of a very vocal constituency oppord to the ratification. 

Mr. Butter. Thank you, Mr. Chairman. I just want to emphasize 
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it’s quite obvious to me that this is a very difficult question for every 
legislator, and it is occupying an inordinate amount of their time, 
both on the floor and in the legislative process, and it’s something 
I think we ought to keep in mind before we impose an extension 
of time. 

Mr. Epwarps. I would agree with the gentleman that any amend- 
ment to the U.S. Constitution should be a matter of deep concern. 
Legislators should be interested in spending as much time as is neces- 
sary on such an important issue, 

The gentleman from Missouri, Mr. Volkmer. 

Mr. Voitxster. I would just like to ask the Senator—and I’m sorry 
I wasn’t here earlier, since you may have addressed this—but what 
does it look like for the State of Illinois at this time? . 

Mr. Eoan. Now, you’re really putting me on the spot. 

Mr. VotxMer. In your opinion. 

Mr. Eaan., It’s my opinion that Illinois is going to be a very difficult 
State this year, and it’s going to be probably a more difficult State 
next year. 

Mr. Votxmer. That’s because of the three-—— 

Mr, Evan. Yes; I think it has a majority of the membership 
presently. 

Mr. Votxser. I really have no other questions. 

Mr. Epwarps. The gentleman from Illinois, Mr. McCrory. 

Mr. McCrory. Thank you, Mr. Chairman. 

I want to reiterate the description of the members of the State 
legislators and the adamance that they expressed with regard to this 
very important issue. I think it is not consistent with members by and 
large that they be denominated in a way which is demeaning and 
is so Sharply critical of their attitudes. 

That’s one reason I asked Mrs. Carpenter the question I did, because 
I certainly couldn’t show her testimony to my friends who have been 
opposed to the ratification of tra ERA and expect that I could use 
some description of the opponents in there as an urging, inducing them 
to change their minds. 

On the other hand, Mrs. Carpenter did give me good reason for 
helping to persuade them. 

We've had attention called to the fact that there are only two legisla- 
tive bodies that still have sessions in 1978, but looking down at that, 
there is a lot of time in 1979, between January and March. Arizona 
convenes in January. Arkansas, Georgia, I]linois will reconvene with 
a new session. Mississippi will convene on January 2, Missouri on 
January 3. 

Mr. VoLkMeER. Will the gentleman yield on that point? 

Mr. McCrory. I’m happy to yield. 

Mr. Votx ser. I am just making some notes here in my own mind, 
as one who supported the equal rights amendment as a member of 
the Missouri Legislature. I’m just looking at this, and I find that 
in my own district, there are eithei parts or a whole of five State 
senators, and I don’t know one of them that will be changed next year. 
There’s not one of them, including the president of the Senate, who is 
my own State senator, who supports the amendment. They all oppose 
it. 
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And out of 18 house members who have a district in my district or 
part thereof, there’s only three who support the equal rights amend- 
ment, and out of those three, there’s only one that supports an 
extension. 

I just wanted to point this out, the problem that we have, and where 
do you go after next year. 

Mr. McCrory. They’re very stubborn in Missouri, and I don’t know 
if, during the extension of an additional 7 years, they would be per- 
utes by the arguments which Mrs. Carpenter has suggested, or 
others. 

But if I may continue, North Carolina convenes on January 10, Okla- 
homa on January 2, South Carolina on January 9, Virginia on Jan- 
uary 10, and I believe Utah, which is not included here, but I believe 
they convene early in the year, so that we have 12 or 13 States. I 
fee! that there is an additional option open to us besides the 2 that 
Father Drinan has referred to—one, extension, or two, renewal. We 
have the ability, and I think we have the capability if we would work 
to get ratification between now and March 22 and do it. I think that’s 
a defeatist attitude, because Father Drinan doesn’t even mention the 
subject or ratification between now and March 22. He mentions only 
extension or renewal; and I don’t subscribe to either one of them. 

I would suggest that we get the strong support of ERA and we de- 
vote our energies and efforts to ratification and not extension. Obvi- 
ously, we are eliminating the subject of ratification from our thoughts 
when we suggest the the only options are extension or renewal. 

Now, let me ask you this, Senator Egan, because you have stated the 
position very forthrightly and very persuasively, it seems to me. What 
is the effect of the economic boycott, as far as the ratification of ERA 
in Illinois? I just received a mailgram last night that the Republican 
Women’s Conference, scheduled for June 2 to June 4, has been can- 
celed because of the economic boycott. Does that and do other effects 
of the boycott—are they persuasive with your colleagues in the Illinois 
State Senate? Are we getting more friends and support for ERA by 
canceling the Womens Republican Conference in Chicago on June 2? 

Mr. Ecan. Well, it’s yely simple. The boycott is hucting ERA. 

. Mr. McCrory. What is the position of Mayor Palona, who has tre- 
mendous influence with the Illinois members ? 

Mr. Eoan. Well, that should be carefully answered. I have sup- 
orted ERA, so he has not mentioned it to me. Whether or not 
e has mentioned it to any members in my district, in the House, who 

are all negative votes, I don’t know. I don’t know that he has mentioned 
it to anyone, but there is no position that I know that he has taken in 
favor of ERA just because of the boycott. 

Mr. McCuory. The Mayor has made a public statement that the eco- 
nomic boycott is having an adverse effect on the ratification of ERA. 

Mr, Eaan. I agree with him. 

Mr. McCrory. That’s your position, toof 

Mr, Eaan, Yes. 
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Mr. McCrory. I’d like to make one more comment, if I might, and 
that is to express a strong disapproval of renewal. We've had some 
very nice things said about Senator Sam Ervin. I agree with some 
of the very nice things about him, but those of us who participated in 
this ERA proceeding from the beginning know that the Ervin rider 
after we eliminated the Ervin rider that we got the ERA amendment 
voted on the floor of the House and Senate for years, and it was only 
after we eliminated that Ervin rider that we got the ERA amendment 
through the House and through the Senate. I don’t think we want to 
come back with another equal rights amendment with modifications 
that women are not qualified to participate in the military, or because 
of physical differences they’re not entitled to certain jobs or ne of 
that nature. That’s already been discarded, and we should not go back 
and plow that ground again. 

So, renewal is not an acceptable alternative, unless it means renewal 
of precisely the same equal rights amendment that we are considering 
right now, as far as I’m concerned. , 

I’m going to reserve my judgment as to whether the extension of 
time is the only way to continue support of ERA. I think that it is 
already being demonstrated that the emphasis on the extension is dilut- 
ing our strength and is diminishing our chances of getting ratification. 

Thank you, Mr. Chairman, 

Mr. Epwarps. Representative McDiarmid, I believe you said that 
a recent poll of Virginia indicates that a majority of people in Vir- 
ginia would like to have ratification of ERA. Is that correct ? 

Ms. McDtarmip. Yes; that’s right. 2 

Mr. Epwarps. Senator Egan, how do the people of Illinois feel 
about ERA ? 

Mr. Eaan, Well, we have not had any poll that I know of that 
would be accurate. I would think, in my best judgment, however— 
and this is based on the opinions of my colleagues—that it would fail. 

Mr. Epwarps. However, the jevistaeure has, both houses of the . 
legislature, has voted by more than majority to ratify ERA in Illinois. 

Mr. Eaayn., Yes. 

Mr. Epwarps. But you still don’t think that the people of Illinois 
soul have the opportunity to consider this matter for a few more 
years 

Mr. Ecan. Well, let me just say that I don’t think it’s going any- 
where in Illinois. : 

Now, this is just an honest opinion. I want to be absolutely honest 
opinion. I want to be absolutely honest with you. It dees not reflect 
my view. I’m just trying to be honest with you, Congressman Ed- 
wards, so that you are equipped to make a judgment. I don’t think 
it’s going anywhere in Illinois in its present form. 

Mr. Epwarps. Well, not with the constitutional requirement—— 

Mr. Eaan. That is the issue of the majority in both houses. 

Mr, Epwarps. Is it perhaps unconstitutional? I’m not expressing 
an opinion. 

Mr. Ecan. Well, it’s unconstitutional if the Supreme Court says 
it is. 
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Mr. Epwarps. Has it ever been tested as to whether or not a require- 
ment of three-fifths—— 

Mr. Eaan. No; that has not been tested. So it’s an open question? 
_ Mr. Epwarps. Representative Wiseman, how do the people of 

Oklahoma feel about ERA ? 

Mr. Wiseman. If a poll were done in Oklahoma on strictly the 
question “Do you favor the ratification of the equal rights amend- 
ment,” I think that by a probably fairly modest margin the poll 
would show that there was opposition to the equal rights amendment. 
I'd make a wild guess of about 60 to 65 percent. 

But if the underlying issues were raised of what the ERA means, 
it would depend entirely on how you worked the poll. I could construct. 
polls that purported to do the same thing that gave you just about. 
any results you wanted. 

r. Epwarps. Representative Carlson, I believe you said that polls 
in Arizona indicate a majority is against ERA. Is that correct? 

Ms. Cartson. Mr. Chairman, that’s in my district, my legislative 
district, which is the heart of your minority leader’s district. The 
statewide polls in Arizona, I have never seen. 

However, we did attempt, in 1976, to put the matter out on the 
_ ballot as an advisory referendum, which, of course, would not be bind- 
ing on the legislature, but advisory only, just to see how the people of 
Arizona would vote. That measure passed the House of Representa- 
tives, which has consistently defeated the amendment through a num- 
ber of votes and on the floor. It passed the house by a vote of 40 ayes 
and 16 nays, with 4 not voting. 

In 1976, the proponents had some very vocal people in the Arizona 
State Senate, and for some reason or another, it was held in the Senate, 
and it never got put out so the people in Arizona could indicate how 
they really felt. 

Mr. Epwarps. Thank you. 

None of the witnesses has said a reason for not supporting extension 
of this legislation that we have under consideration is that it would 
change the rules of the game. I believe I am correct. I am personall 
pleased with that, because I can’t think of any legislature—and I'll 
stand corrected if any witness can so certify—that any of the 35 States 
that have already ratified the constitutional amendment—I can’t think 
of a single one that ratified it on conditional—relying on the fact that 
there was a 7-year provision. 

As a matter of fact, as Father Drinan has indicated, evending 
legislative matters or other matters is not much of a big deal aroun 
here. The Judiciary Committee, itself, is engaged in reas time 
limits on a weekly and monthly basis. Just in the last few weeks, the 
subcommittee reported favorably the extension of the life of the Civil 
Rights Commission. We extend LEAA every few years. Indeed, we 
are extending the authority of the FBI and the Department of Justice 
and the Border Patrol and Immigration and Naturalization Service 
to continue. 

And so it doesn’t seem to me that—I wish some witness would 
explain to me why people who are basically in favor of ERA would 
oppose the extension. 
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Senator Egan, is it because of the new opposition that has developed. 

Mr. Ecan. No; I don’t think there’s no opposition. What’s hap- 
pening is, in my opinion, a rejection of the form in which the amend- 
ment has taken. 

Now, I think you’ve reached an impasse with the present resolution. 
To extend it, I don’t think is going to save it. The way things are 
going, it’s getting worse. : 

The concept of nondiscrimination between sexes is failing in our 
minds. You've got to do something with the amendment that persuades 
more people that what the proponents really want is what is really 
being obtained. I think if you can do that, you won’t need 7 years. 

Mr. Botter. Mr. Chairman, I would like to respond. 

If we haven’t got witnesses who say that they object to the extension 
because of the changing of the rules of the game, then it’s a reflection 
on us and our staff, because it’s our responsibility to have a balanced 
hearing on this question. We should have witnesses that do feel that, 
because that certainly is a popular view that’s been cat epee prett 
broadly. And I hope in the remaining days that issue will be explored. 

Mr. Epwarps. I remind the gentleman from Virginia that tomorrow 
we have Ms. Schlafly as a witness, who will very adequately and 
efficiently present that view. 

Mr. Butter. If I may continue, I would argue, I don’t think that 
we can quite equate the extension of time for ratification of this 
amendment with an extension of authorization for the border patrol. 
I think it cuts a little bit deeper than that, and I do think we 
ought to recognize this matter has been before the legislature. But not 
since 1974 have we ratified this constitutional amendment in any of the 
States except two, that only with all of this pressure, and all of this 
support, and all of this ERAmerica, and all of these people—my 
information indicates that the most recent ratification was in Janu- 
ary 1977, in Indiana; and prior to that, in March 1975 in North Da- 
kota; and then prior to that February 1974. - 

Now, it’s hard for me to believe that these legislatures, the other 
legislatures, haven’t had a fair shot at this proposition during that 
penis of time. And indeed, during that same period of time the num- 

er of rescisSions has increased, four States have rescinded during the 
period that only two States have ratified. 

I think the gentleman from Illinois is quite correct. The trend is 
in the other direction. It is time for our legislators to be given the op- 
portunity to turn to something else, or perhaps be given another shot 
at the equal rights amendment in a form which meets the objections 
that have been expressed. 

So I want to support the views of the gentleman from Oklahoma 
here today. I think that’s the soundest approach that I have heard for 
those people who sincerely want to make the constitutional change. 

Mr. McCvory. One of my apprehensions has been the threat of re- 
scissions which would occur during the 7-year extension. I’d like to ask 
the panel, if you wouldn’t mind, your opinion as to whether or not, if 
we grant this extension, should we not also attach to the grant of the 
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extension a right to rescind prior or subsequent ratifications? Do you 
have any views on that? 

Ms. McDiarmip. I have a view on that. It would seem to me that 
whatever you do on extending the time, you probably shouldn’t touch 
the question of rescission. If you say no extension, then that’s it. If 
you say we're going to extend it for 7 years, it would seem to me that 
those 7 years are the time in which the various States would take their 
positions one way or the other, and that the Congress sitting at that 
time would decide whether rescissions are fair or not. 

Mr. McCrory. You would be opposed-to including in the extension 
of time the right to rescind prior ratifications? 

Ms. McDiarmu. I think that’s another decision, and I think it’s 
. ie that the Congress that was meeting then would have to 

ecide. 

Mr. Wiseman, Mr. McClory, if I may, my own opinion—and prob- 
ably not an expert one—but the question of recission is probably a 
question for the Supreme Court. I’m not even sure that Congress 
could make a determination as to recission. You could say so, but the 
effect I don’t know. But I do want to stress—I guess my spoken testi- 
mony didn’t stress it as well, perhaps as my written—but I am 
Sat to the extension for possible constitutional problems and for 
policy problems like the changing of rules in midgame argument. I 
felt that I want to concentrate on what I felt the strategic advantages 
were of resubmitting, and that was what I wanted to use my time on. 
But so that the record shows, I do think it is improper to change the 
procedures, else the original language has no meaning. 

Mr. McCrory. If we should grant the extension, you would not favor 
granting the right to rescind ? 

Mr. Wiseman. It seems there is a fairness to it, a nice ring, I guess. 
The problem is, I think that’s probably covered exclusively, I believe, 
under article V, and probably only the courts could make a determina- 
tion as to whether recission was possible and in what way. 

Mr. McCtory. Representative Carlson ? 

Ms. Cartson. Mr. Chairman, Representative McClory, I think that 
if there is an extension at all, then indeed the question of recission 
should be addressed. Otherwise you’re holding all of those States in 
& position where they cannot assess any progress that may have been 
made in the past 7 years, and they’re focked into a position. 

I think the only thing to do would be open up the debate again. Of 
course, I would prefer, if there is an extension, that ail the ratifica- 
tions be thrown out, because in some of the States that have ratified 
there has not been full and fair debate. If you will research the records 
of some of the States that have ratified, you will find in many cases 
it did not receive any public hearings or committee hearings, was 
read as a death resolution from the podium and voted on. And 1 think 
the only fair thing to do would be to start from ground zero and 
proceed from there. 

Mr. McCrory. Senator, do you think we should include a provision 
Sen as well as extension of ratification during the extension 

erio 
Mr. Eoan. Well, if you so, you’re going to lose just one more State, 
and that does nothing to enhance the passage. There are those that 
‘will argue that that’s only—that would be the only fair thing to do. 


229 


But all is fair in love. I would say that if you vote to extend, you’re 
doing so to enhance the prospects. And if you vote to also allow for 
recission, that you’re voling really out of both sides of your mouth. 

Mr. Evwarps, The time of the gentleman has expired. ‘ 

The gentleman from Massachusetts, Mr. Drinan, 

Mr. Drinan. Mr. Chairman, i’d like to ask the young and beauti- 
ful lady from Virginia one question. 

You make an exceilent point, ma’am, when you say that the U.S. 
Constitution clearly intended that constitutional amendments be con- 
sidered by the entire State legislature. And in Virginia, as I under- 
stand it, that opportunity was denied because it died in the House 
Judiciary Committee. I am looking at the record here to see in how 
many instances that happened in other States, and I think that it 
happened in the senate committee in Georgia, where it was defeated 
unanimously. 

I think that’s another reason why one could argue that the constitu- 
tional intent has not been carried out, that at least in one or two or 
perhaps several States, the legislature has not had the opportunity to 
act. ‘They’ve been bottled up in committee. 

May I ask you this: Is there anything like a discharge provision 
in the Virginia Assembly ¢ 

Ms, McUiarmup. Yes; we tried all these things at one time or another. 
I have tried to stress the faci—and Mr. Butler knows it and I’m 
sure that many others do—that Virginia is a conservative State. 
There is great reluctance to tamper with the committee system. We 
tried a discharge, and a lot of people who were for the ERA voted 
against the discharge. 

Now, whether we could do that—and I think we could try it on the 
last year, if we have to. L agree with Mr. McClory. We must not give 
up any dunce of pressure that we can get to work in every State. It 
is possible that it, being the last year, we can manage something like 
that. But it’s a delicate situation in our State as well as in Illinois. 

I think if we could get it out of the senate—and we almost did. 
It was a 20 to 22 vote, 24 to 24, but we required a constitutional major- 
ity. One vote. It failed in the senate. If we could get it out of the 
senate and get it to the house, you know, it’s a different ball game. 

There are all kinds of things we will try. We will try everything. 
We didn’t this year because there’s no new election between times, and 
things happened, and we just didn’t do it. It wasn’t the time to do 
it. But we will try every possible procedure, of course. 

Mr. Drinan. Thank you very much. 

I yield back the balance of my time. 

Mr. McCrory. I don’t want to appear to be unappreciative of the 
attractive, physical attributes of the gentlelady from Virginia, but 
I would also like to not neglect the representative from Arizona, who 
also happens to be a very beautiful woman. 

Mr. Epwarps. Do you yield back the balance of your time? 

Mr. McCuory. Yes. 

Mr. Epwarps. Representative Carlson and Representative Wise- 
man., do the two legislatures that you represent, that you are a part 
of, do you think that they are resisting the extension in any way be- 
cause of the matter mentioned by Senator Egan, that the boycott is 
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- costing the two States perhaps some millions of dollars, and that that 
would continue for another 7 years should the extension be granted? 

Representative Carlson? 

Ms. Cartson. Mr, Chairman, I can only tell you that the boycott has 
had no effect in Arizona. We have had the Tarrost convention year 
every in Arizona, And the only purpose that it has served is, it cost 
some of the proponents some votes, One of their strongest votes in 
Pima County happens to be the chairman of the Subcommittee on 
Tourism, and he is so turned off by the poyeotts that he is beginning to 
wonder how serious they are in their efforts. I think the legislators 
feel, Mr. Chairman—and you said it yourself—that the matter is 
pending before the States. And I don’t want to be so presumptuous as 
to argue with the Chair, but you sent us a resolution, It’s not like a 
statute that you pass and keep in your physical control, or that is 
within your purview. 

It is a resolution you sent to us, and now you want to go back and 
pick up part of it and say, hey, people out there in the States, here’s 
a different sentence. Here’s a different bit of language, just this one 
part of the resolution we sent you before. That’s kind of a strange 
concept to me. I imagine if we sent you a memorial and then sent 
you a change in one line of that memorial later on, it would probably 
end up in file 18, like most of our memorials do anyhow. 

But I think you probably would think we had flipped a cog or two 
by doing that. You know, changing a memorial 6 years later and 
not changing the whole thing. 

Mr. Epwarps. Thank you. 

Representative Wiseman, I believe you shook your head. Is the boy- 
cott not having any effect ? 

Mr. WiseMaNn. The boycott may be having an effect. I don’t think 
it’s having an effect on the attitude of the legislature oné way or 
another. 

Mr. Epwarps. Thank you. 

Ms. LeRoy, counsel ? 

Ms. LeRoy. I want to ask one or two questions to clarify something 
you said earlier. The Supreme Court has not, in fact, said sex is a 
suspect classification. 

Mr. Wiseman. That’s correct. 

Ms. LeRoy. There’s been a couple of cases where it could have said 
that if it wanted to. 

~ Mr. Wiseman. I think the closest it came was a four-one-four de- 
cision on Frontiero, and I think that eventually the Supreme Court, 
when it has the right case, as I said in my statement, will make that 
decision. But we don’t know when that will come and I see no problem 
in moving ahead with the constitutional amendment to establish that 
it is in fact a suspect classification. 

Ms. LeRoy. Are you familiar with Justice Palat’s concurring de- 
cision in that case, where he said it would be inappropriate for the 
Court to reach that decision, in fact, it’s more appropriate for the po- 
Guehy Dernce of the country to make that decision than it is for the 

ourt 

Mr. Wiseman. I’m familiar with it, but I don’t agree with it. 
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Ms. LeRoy. I have no further questions. Thank you. 

Mr. Srarexk. Representative Wiseman, in your prepared statement 
you say you notice a remarkable shift over the past 4 years in support 
for the equal rights amendment from moderate support to strong op- 
position to the ERA. I just wondered if you had any hint or any key as 
to why that has occurred ? 

Mr. Wiseman. I think it has occurred largely because of the inflam- 
matory and, in many cases, irresponsible statements made about the 
ERA, statements that are inaccurate. The fact remains the statements 
have been made and they have been, in a large part, believed. And so 
the shift is the fact. Whether the basis for the shift is valid or not is 
something else. And I’d answer it that way. 

Mr. Starex. Have you noticed a trend, one way or another, in the 
respective districts, like Representative Wiseman has, from moderate 
support to strong opposition ? 

Ms. Cartson. Mr. Chairman, counsel, I do know that every time 
we've had a floor vote on the issue of either the equal rights amendment 
or the extension or something, that the other side—and I’m an oppo- — 
nent, ‘I’m sure that’s obvious to you—has been losing ground on every 
vote that we’ve taken in the past 6 years, 

Mr. STarex. Anyone else? 

Ms. McD1armup. I’ve been interested to find the kind of new support 
we've been getting in my State. As has been said before, labor was quite 
adamantly against it to begin with. The blacks were very lukewarm. 
Church groups didn’t take it up at all. We had a hearing this year that 
was remarkable in the great support we find in and among those 
groups, and those groups apparently are willing to work at this point, 
whereas in the past they weren’t. 

I think that, again, as you said, it is not the substance, ‘but it is the 
appearance of the problem. I think that Mr. Wiseman said it seems as 
though the second part might mean so and so. And this is the refrain 
that I heard all over Virginia from many women, who say it seems as 
though we’re going to have to go out and support our children, we're 
going to have to go out and get half the money, It seems as though we 
may have to do these things. 

Now, none of us expected this kind of a mounted opposition. Now 
that we have more workers who are willing to work for it, it seems to 
me that we may—it seems as though we may be able to answer these 
questions. There are answers, and { think maybe we could do it if we 
had a little more time. 

Mr. Eaan. Well, I thought I did aay that, as a proponent of the non- 
discrimination between sex concept, I think we're losing ground. 

Mr. McCrory, I think it’s well to remind ourselves that in Ilinois we 
do have an equal rights amendment in our Constitution, which is com- 
parable to the Federal equal rights amendment. 

Mr. Eoan. Well, the proponents deny that. But in effect, it’s a 
nondiscrimination clause, and it’s a strong clause in the bill of rights, 
in the State’s constitution. 

Mr. McCrory. And unfortunately, they use that as an out. They 
say that we have it in our State constitution, so we don’t need it in 
the Federal, which is not a good argument when we try to get a 
nationwide law. But it is an argument that’s used. 
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Mr. Epwarps. The time has expired. 

Since the matter of the support of organized labor was brought 
up, next Wednesday there will be a representative from the AFL-CIO 
with a statement from Mr. Meany in support of the extension. 

The gentleman from Missouri. 

Mr. Votxmer. I thank you, Mr. Chairman. . 

Id like to ask the panel an ongoing question: Is the leadership of 
the opposition to the equal rights amendment in your respective legis- 
latures, is it changing, 1s it diminishing? And I’m talking about either 
the chairman of the judiciary committee or your president of your 
senate or your speaker of your house, wherever that main opposition 
is. Do you see any change in that in the future? 

Let’s start out with Oklahoma. 

Mr. Wiseman. Mr. Volkmer, the opposition to EPA in Oklahoma 
is not lodged in the leadership. 

Mr. Vorkmenr. Is the leadership in favor of it? 

Mr. WiseMaN. Yes; but not too much. There is a general favorable 
feeling for the amendment in leadership. But our leadership, as are 
many leaderships, I guess, eager to protect its vote—and I’d say the 
opposition to the ERA in Oklahoma is largely outside the legislature. 
I would say that it is stronger now than it was when I first went to 
the legislature. And I wouldn’t know how to speculate about how it 
would grow or diminish in strength in the coming years. 

Mr. Voikmer. There is no vote on it this year in the legislature? 

Mr. Wiseaan. We did not vote this year. A new legislature con- 
venes next January, and I don’t know if we will be voting on it 
within the next 3 months or not. 

Mr. Vo.ikmer. The leadership of both the house and senate are in 
favor of it, and yet did not see fit to bring it up? 

Mr. Wiseman. It came up last year in the 1977 session, failed by 
several votes in the house, and the speakei said that that’s it for this 
2-year session. The senate has, for the last 6 years, avoided the issue 
completely. 

Mr. Votxaer. What about Arizona. Do you see any change in the 
leadership? I see from the attachments hich you have that the leader- 
ship basically opposes the equal rights amendment. 

Ms. Caruson. Yes; the vote is basically, in the house of representa- 
tives, a 2 to 1 situation, Again, the leadership has never tried to 
thwart the amendment and not have a debate or a vote. In fact, our 
present speaker, Frank Kelley, who was the majority whip, I believe, 
during 1975-76 legislature, introduced a special new joint resolution 
after the first one couldn’t get out of the committee. We tried. We 
tried every kind of recommendation to get it out of committee for a 
floor vote that we could get. 

Even with putting it out for the consideration of the House, which 
I don’t know how your rules are, but that says, we don’t make an 
recommendations one way or the other, we couldn’t even get enoug 
votes to put it out on that motion. So they introduced another one 
and ran it only through the rules committee and put it on the floor. 
And the vote was, I believe, 41 nays and 19 ayes. And there hasn’t 
been any change, nor would there be that much change, based on our 
turnoyer in our legislators, in the next legislature. 
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But believe me, we will have hearings, and we will probably vote 
on it again, even though there won’t be much change in the outcome. 

Mr. Vourx mer. You won’t see that much change even with the new 
members that may be coming on because of retirement or other? You 
don’t see any change? 

Ms. Caruson. No, I don’t see any change. 

Mr. Vorkaer. What about Virginia? I know about the one in 
Alexandria last year in the election, but that’s one person. 

Ms. McD1,rsup. That was one person, and it was a person who had 
four strong-single-vote people against him. However, that put ina new 
head of the privileges and election committee, and it still didn’t get 
out. The leadership in the house is relatively hands-off on this. They’re 
not finagling to get votes so far. 

The senate, the leadership is strongly for it. In the house, { think 
some of the members on the privileges and election committee, which 
is our judicial committee, are just beginning to seriously look at it. 

I just have to say that, in spite of all we could do in the last 6 years, 
there are some people who still think that this thing is going to go 
away, that it is something that is dreamed up in New. York or Harvard 
somewhere, and it doesn’t matter in Virginia. They're beginning to 
find that it really does, and it’s possible we may be able to work with 
those people. 

As I said, they’re presently not strongly against it. But it is that 
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old feeling that, hey, I'm going te be responsible for the woman in 
the household and be responsible for the women in the State, not have 
them have to do what they’re told they’ll have to do if ERA is the 
law of the land. 

Mr. Votxser. I just want to say that most of the leadership in Illi- 
nois is for it. 

Mr. Ecan. Yes. The majority is for it, but the division has not 
been that diverse. 

Mr. Votksuer. Thank you. 

Ms. LeRoy. Senator Egan, I just want to ask you one last question: 
Illinois is put forth as the State where ERA is probably most hotly 
debated. Would you say that the legisiature is equally as divided over 
the extension question ¢ 

Mr. Ecan. I don’t have any way of telling you exactly, and I can’t 
be precise. If I can’t be precise, I hate to speculate. But let me say 
that there is a lot of legislators who would like to see it go away, and 
if that answers your question, then I don’t think that resolves any- 
thing. : 

Ms. LeRoy. Are you aware that a number of the ERA sponsors in 
the House have recently publicly stated that they are for the extension, 
that they don’t want it to go away? That’s Republicans and Democrats. 

Mr. Egan. Oh, sure, the sponsors. And in some places, they may be 
in jeopardy of physical harm because of it. But I say that facetiously. 

But there is division on this issue also. 

Ms. LeRoy. That’s all I wanted to know. 

Mr. Epowarps. We thank our fellow legislators and the various wit- 
nesses for your really splendid testimony, and I compliment you on 
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the amiability with which you address this controversial and difficult 
matter. 

I might say from the spirited debate, both there and here on the 
corimittee bench, that that is evidence of the vitality and relevance of 
this particular question. Many of us here feel that when there is a vote - 
on the floor of the house, you should not limit debate, not eut it off. 
And perhaps we ought to consider that, too. We are cutting off debate 
if we don’t go on a few more years on this very important issue. But 
that’s something to be decided further down the road. 

We also compliment the audience for their excellent behavior. And 
_ tomorrow morning we will meet again with some very talented and 
interesting witnesses at 9 :30 in this same room. 

Thank you. 

[ Whereupon, at 12:25 p.m., the hearing was adjourned until 9:30 
a.n., Thursday, May 18, 1978.] 


EQUAL RIGHTS AMENDMENT EXTENSION 


“———-- -« LHURSDAY, MAY 18, 1978 


U.S. House or REPRESENTATIVES, 
SUBCOMMITTEE ON CIvIL AND ConsTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 9:35 a.m., in room 2141 of the Rayburn 
House Office Building, Hon. Don Edwards (chairman of the sub-: 
committee) presiding. 

Present: Representatives Edwards, Drinan, Volkmer, Beilenson, 
Butler, and McClory. 

ale present: Representatives Holtzman, Railsback, Walgren, and 
Heckler, . 

Staff present: Ivy Davis, Catherine Leroy, and Janice Cooper, 
assistant counsel; and Roscoe B. Starek III, associate counsel. 

Mr. Epwarps. The subcommittee will come to order. 

Today we will continue hearings on House Joint Resolution 638, 
which provides for an extension of the proposed constitutional amend- 
ment on the equal rights amendment. And since there has been such 
keen interest—and you probably have so many people who would 
like to be spectators—with your indulgence, the officers will rota 
during the course of these hearings about every half hour, 

We will keep watch, and we would appreciate your indulgence. 
However, we will rotate your back in again as soon as we can. 

This resolution was considered by this very same subcommittee back 
in 1971, As you know, it was passed by the House of Representatives 
by a vote of 354 to 24, and by the Senate by a vote of 84 to 8. 

As a matter of fact, when the subcommittee in 1971 reported the bill 
to the full committee, a number of crippling amendments were added 
that practically destroyed the resolution. But the House of Repre- 
sentatives itself is now going to reverse what the full committee did 
and return the language to the language that we had under considera- 
tion today. 

We are going to hear today from Representatives of several groups 
who have beer deeply involved in the States in the ratification process 
for ERA. We are looking forward to hearing from these witnesses, 
but first—our first witness will be a most distinguished lawyer and 
legislator, a member of the House of Representatives who has added 
intelligence and style to the House Judiciary Committee for many 
years, a colleague from Texas, Hon. Barbara Jordan. 
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Mr. McCrory. Will the gentleman yield? 

Mr, Epwarps. Yes. 

Mr. McCrory. I wish to concur in what you have said, Mr. Chair- 
man, about our distinguished witness and our colleague on the com- 
mittee, Barbara Jordan. 

We can say that she is a “first” in very many ways, among others, 
the first black woman from the South who has been elected to the Con- 
gress. When we first debated this issue on the floor of the House and 
presented it to the American people, a very compelling statement was 
made by our colleague, Congresswoman Shirley Chisholm. She said 
that in this Nation she found that there was greater discrimination 
against her because she is a woman than because she is black. 

I am honored to have Ms, Jordan with us this morning. 

She has a very distinguished record. She is a most welcome witness 
at this hearing. 

Thank you. 

Ms. Jorpan. Thank you, Mr. Chairman. 

Mr. Epwarps. Congresswoman Jordan, you are recognized. 


TESTIMONY OF HON. BARBARA JORDAN, A REPRESENTATIVE IN 
THE CONGRESS OF THE UNITED STATES FROM THE 18TH CON- 
GRESSIONAL DISTRICT OF THE STATE OF TEXAS 


Ms. Jorpan. Thank you for the introductory words, and I concur 
with them. [Laughter.} I do not ask to revise and extend my remarks 
in any degree. 

Mr. Chairman, this is an important issue the subcommittee has 
before it. I recall when the equal rights ame iment was approved by 
the Congress by the requisite two-thirds vote. I was a member of the 
Texas State Senate. The presiding officer of that body, Lt. Gov. Ben 
Barnes contemplated running for Governor at that time, and was very 
excited about the Congress approving the equal rights amendment. 

He was so excited that he wanted Texas to be first in ratification, 
and when the word disseminated from the wiser heads of the Congress 
to the wiser heads of the Texas Legislature, we considered that amend- 
ment in short order. ; 

We were not No. 1 in ratification, but we were one of the early States 
ratifying the amendment. And now we have before us a resolution to 
extend the time for ratification. 

Why is this a unique issue? Why do we have to even try to do this? 
It is unique because things have occurred in the process of debati 
and consideration of the amendment in the various States which lea 
those of us, who support this extension, to believe that if more time 
were allowed for a full and free discussion of the issue, there may be 
sufficient understanding so that ratification could occur within the 
timeframe of the resolution before you. 

What is the magic about March 22, 18797 There is no magic, Mr. 
Chairman, in that date. I know that all of you were here at the time— 
perhaps with the exception of Mr. Beilenson—when the date was 
placed on it. 

Why? Did you think that, because other amendments that had a 
cutoff of 7 years, that you would tack it onto this bill. Was any real 
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thought given to that? Or was this just an artificial and arbitrary 
deadline that you said maybe this will be enough time? 

The Congress decreed that limit, then, for consideration to be 7 
years. It could very easily have been 2 years, 10 years, 20 years. It 
could have been either of those times; but you chose “7.” 

Why? Because other amendments included a limitation date of 7 
years. We have heard discussions about “7 years” being “traditional.” 
There is nothing traditional about that 7 years, Mr. Chairman and 
members of the committee, and only 4 of the 26 amendments to the 
Constitution have those 7 years. 

Is that long enough to make it custom, to make it tradition? There 
has not, in anything I have read, been a full, indepth, and thoughtful 
discussion about why “7 years,” because no one really knows. 

There was no clear rationale about that. So we have 7 years in the 
i amendment, in the 20th, in the 21st, and in the 22d, but that’s 
all. 
The first time 7 years was put on, on the 18th amendment in 1917, 
the case which was brought in consideration of the efficacy of the 18th 
amendment was brought because the plaintiff in that case, Mr. Dillion 
in this instance, said Congress had done something that it shouldn’t 
do; that it was strange, and different. 

Here we had all of these preceding 17 amendments with no time 
limit on them, and then Congress on the 18th says, “7 years.” The Court 
did not deai with the “7.” The Court, in considering the matter, said: 
Congress has the authority—not only the “authority,” but the respon- 
sibility and the duty—to place a time limit on a constitutional amend- 
ment, if it does so desire; that only the Congress had the right to set 
a date, if it desired. 

Since this is a matter, then, which is exclusively within the domain 
of the Congress, then if Congress decides in the period of consideration 
of the issues and the debate that more time is needed for a full and 
free discussion of the issues, it is the Congress which may, in its au- 
thority, extend that date. And that is what we are asking you to do in 
this Resolution 638. 

One of the arguments against extending the date: There are those 
that say Congress placed the initial 7 years because it sought a con- 
temporaneous concensus of the people by the ratification deadline. 

Now I would remind the committee—and knowing that you are 
familiar with the cases in this matter: the argument regarding “con- 
temporaneous concensus” is used, but that is not what the Court used. 

The Court said: It is assumed that the ratification dates will reflect 
a reasonably contemporaneous approbation of the people—“reasonably 
contemporaneous approbation.” Does anybody on this committee feel 
that an additional 7 years would be violative of a reasonably contem- 
poraneous expression of the approbation of the people? 

I believe in 1986 there will be as much discussion about the matter 
of equal rights for women as we have in 1978. I do not feel that there 
can be any cessation of this issue by any date, because it is important 
that we discuss it fully. ; 

We will continue to debate in Congress and the executive branch 
the issues which are raised by other amendments to the Constitution— 
amendments which have been in there for years; the 14th, for example. 
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The debate will not cease. It will not cease with the passage of time. We 
are still trying to wrestle with some interpretations of, certainly, the 
14th amendment to the Constitution. 

The Constitution brought to fruition and continues to govern this 
democratic republic. 

The ideals of liberty and equalty and justice were spoken very eloqu- 
ently in the Declaration of Independence, but it took the Constitution 
to give it some structure. And I would say, Mr. Chairman and members 
of the committee, rather than us continuing to shout about all men and 
women being created equal in a natural state or under law, that we have 
somehow got to transpose this into the fundamental law of this coun- 
try—which is the Constitution of the United States. 

I favor the equal rights amendment; I always have. I favor extend- 
ing the time limit for ratification. Congress can do this. Some have 
already said that we can do it by a simple majority. I believe that we 
can, and I agree with that. 

This is a political question, Mr. Chairman and members of the com- 
mittee. You don’t have to be a very thoughtful constitutional expert 
to recognize that this is a political question; and it is one on which 
you will make a political judgment. But it is a political question which 
runs to the heart, the core, the absolute essence of what this republic 
is supposed to be about, with all people having equal names and faces, 
and equal opportunities to improve or to fail as they so desire. : 

I don’t think you ought to sidestep on the issue of whether the ex- 
tension of time will give greater time for rescission of ratification ; that 
is not an issue before you. I would hope that you would hope that you 
would recognize that that is a separate issue; that the matter of an ex- 
tension of date is a procedural detail which only we in the Congress 
can answer. ; 

The amendment process is important to the entire construction— 
the way the Constitution was constructed. Madison thought the amend- 
ment process as set out in the Constitution— “... to be stamped with 
every mark of propriety. Certainly, you will do that. It guards equally 
against that extreme facility which would render the Constitution too 
mutable; and the extreme difficulty which might perpetuate its dis- 
covered faults.” 

It was a member of the Massachusetts Ratifying Convention who 
made this statement: “There is an apprehension that the liberties of 
the people are in danger.” There are people who feel that this equal 
rights amendment says that the liberties of the people are in danger. 
Women believe—we believe—that we are due this expression of our 
equality. 

We feel that as strongly as you gentlemen who are already there. 
And we want this country to speak with a final voice. And I want this 
committee to give the country time to speak with a final voice. ; 

1 know that this committee will not be misled by arguments which 
have nothing to do with the substance of the equal rights amendment. 
I know that you will not allow this simple amendment to become so 
weighted with arguments which have nothing to do with it that it 
destroys the opportunities for this country to speak in a loud and clear 
voice. 

Change the rules in the middle of the game? It is no “game,” Mr. 
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Chairman. We are talking about the rights of living, breathing, viable 
working human beings, individuals. We are talking about the Consti- 
tution of the United States, something which needs to be done to make 
it still more perfect. 

It is no game. There is no game board here. 

Mr. Chairman, I appeal to the committee to support this resolution 
because it deserves your support. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Thank you very much, Ms. Jordan. 

{ Applause. ] 

Mr. Eowarps. The gentleman from Massachusetts, Mr. Drinan. © 

Mr. Drinan. Thank you, Mr. Chairman. 

Congresswoman Jordan, I commend you upon your statement. 
First, taking care of a technical matter, Mr. Chairman, I move that the 
subcommittee permit coverage of the hearing by television, radio 
broadcast, and photography, pursuant to committee rule 5. 

Mr. Epwarps. Without objection, so ordered. 

Mr. Drinan. You are, as usual, Ms. Jordan, very eloquent and per- 
suasive. Would you sum up, or mention the strongest argument on the 
other side, and give some reflections on it? 

What, if any, argument do they have? 

Ms. Jorpan. That is a question that I really can’t answer, because 
the argument on the other side is so hollow and empty that I have 
difficulty—[pause—laughter]—all right. 

The strongest argument on the Shee side, in all seriousness: The 
people on the other side, the people of the United States of America 
and of the ratified States, expected that when the Congress said, in the 
initial submission of the Constitution to the States, when it said: 
This amendment shall be effective upon the ratification of three-fourths 
of the several States within 7 years, that the Congress meant what it 
said; and that it was in reliance on that 7 years that other States went 
ahead and did it. And that to extend that date would be unfair to those 
who felt that they had only that time period. 

I think that is the strongest argument. Countering that, there is 
nothing in the Constitution, or its history, that says once the Congress 
sets a deadline, that that is involate; that you can’t change it, There is 
nothing which says that. If we want to make sure that we are reflect- 
ing the contemporaneous expression of the people’s approval, then 
it would make more sense for, not the Congress which submits the 
amendment, but for the Congress which is in session at the point of 
ratification to define whether this amendment reflects the consensus 
or “contemporaneous expression of approval of the people” at that 
time. 

Mr. Drixan. Would you expand a bit on the right to rescission? Be- 
cause there are some members of this subcommittee, and I am certain 
of the House, who would feel that the Congress, if we enact 14 years 
isend of 7, is in fact changing the nature of the “contemporaneous” 
period. ; 

Consequently, if we give it a different contemporaneous period, we 
should simultaneously give the right to rescind. P 

Ms. Jorpan. I know that that is an argument which has been raised. 
I just give it short shrift in my testimony, because I don’t feel that 
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that is essential to the issue, or related to the issue, But the fact is— 
and, Congressman Drinan, you and I knc: that neither of us can sit 
here and state, as a flat constitutional matter, when a State can rescind, 
when it cannot rescind; whether extension of the time will allow 
greater opportunity for rescission, All we can state are what the facts 
now are. 

And that is that this resolution has nothing to do with rescission; 
that rescission has been a constitutional puzzle for as long as we have 
been a country ; that article V, the amendment article, is the one which 
tells us the way we should amend the Constitution, but is absolutely 
silent on rescission; and that nothing we do here in this resolution can 
affect the state of the law—as confusing and puzzling as it is now. 

Mr. Drinan. That is a very fine statement. 1 thank you. Your tes- 
timony has been extraordinarily helpful. Thank you. 

Ms. Jorpan. Thank you. 

Mr. Epwarps. The gentleman from Illinois, Mr. McClory. 

Mr. McCrory. Thank you, Mr. Chairman. 

Tam sure that we can agree as to the eloquence of the gentlelady from 
Texas who has delivered a most forceful and persuasive statement 
here this morning. 

I would like to ask a couple of questions. I will ask you a couple of 
questions all at once, if you don’t mind, and then you can comment on 
them all in your response, 

My first question would be: With 12, at least, of the 15 States not 
ratified, having sessions either this year or next year before—with 
ample bine Mara 2 next year, don’t you believe that we can achieve 
ratification by that date? 

My second question doesn’t relate to the subject of rescission. I 
am against granting rescission, I might say, because I do not think 
that was contemplated by the Founding Fathers, as you yourself indi- 
cated in your testimony. We have testimony that this measure now 
pending before us can be amended at the time we grant the extension 
to provide for rescission during that same period. That definitely will 
be an issue on the floors of the House of Representatives and the Senate, 
should this measure go that far. 

I am wondering if you do not think, the subject of ratification ir 
diluted by devoting attention to this? Also would you agree that we 
are providing a vehicle for rescission which both you and I oppose? 

Ms. Jorpan.-Is that the conclusion of your dual question ? 

Mr. McCrory. Yes. 

Ms, Jorpan. Let’s deal with the first one, Mr. McClory. 

Mr. McCvory. Please proceed. 

Ms. Jorpan. There is a possibility that this amendment could be 
ratified by March 22, 1979. There is that possibility. It is not assured. 
But it is highly unlikely. 

Tf you can assure me that the State of Illinois is going to somehow 
revert from its careless ways and become champions of human 
rights—. 

* Mr. McCrory. I will try. 

erie ca I know you will try, but try harder. [Laughter and 
applause. 

f course, I know that the gentleman from Illinois is a supporter 
of the equal rights amendment. I know that you have problems with 
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the extension, and I am going to try to help you with these problems. 
[ Laughter. ] 

But. what about a little insurance? Sure, we are going to keep work- 
ing. All of these people you see coming here today are supporting the 
equal rights amendment. 

You had Liz Carpenter from Texas yesterday. We are going to 
keep working. But just in case we don’t make it, let’s not get right to 
the deadline and see the whole work effort destroyed so that we havo 
to go over—— 

Mr. McCrory, Are we not diminishing our strength on behalf 
of ratification by spending our time on the extension instead of devot- 
ing our full energies toward ratification now and in the next few 
months? - : 

Ms. Jorpan. Whether you can believe it or not, Mr. McClory, we 
are very versatile people and we can work on both fronts. [ Applause. ] 

We have enough energy to spread it all around, and we will do 
that—in all seriousness, : 

Now to your second question, of rescission: 'The danger that you are 
looking at is whether this resolution, once it gets on the floor of the 
House of Representatives, that someone will amend it to add a rescis- 
sion proviso. 

We would have to talk to the Parliamentarian about whether that 
would be germane to the matter of the extension of ratification. I 
think there would be some question there. But I also know that it 
is clear to me from the authority I have seen, the authorities I have 
seen, that we can’t deal with rescission in this which will be a joint 
resolution; that that would require, if we tried to impact on the 
amendment process of article V, that it would be necessary to go 
another route; that we couldn’t do this by a resolution with a majority 
vote, 

So I think it would fail because of that constitutional argument. 
And that is about as much as I can say about that. 

Mr. McCuory, Thank you, Mr. Chairman. 

Mr. Epwarps. Thank you. 

The gentleman from Missouri, Mr. Volkmer. 

Mr. Votxmen. I would like to ask you a few questions. 

Yesterday, we had legislators from the State Legislature of Oxla- 
homa, Arizona, Illinois, and Virginia. They testified here, Of th 
two appeared to me to be opponents—Arizona and Oklahoma—o 
ratification, and two were proponents. However, three of the four 
said that they didn’t fee! that even with an extension that there 
would be any possibility in the future because of what has happened 
in the past, and what is occurring in those States; and that there 
wouldn’t be much chance for ratification. : 

The only one that said there was was the State of Virginia. Things 
seem to be turning around, there. And in my own State of Missouri, 
I am sorry to say that it doesn’t look any better—it looks worse even 
in fact, than it was; 1975 was the best year, and it has gone downhill 
since. : 

Knowing that, do you think that, since Senator Eagan from Illinois 
who is a proponent of the ERA said words to the effect of “let this 
pass”; not to pass the extension—how do you feel about that, knowing 
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the State legislative bodies feel that way—some of them, not all of 
them. 

Ms. Jorpan. I disagree with those State legislative members and I 
say that they are wrong. 

Mr. Vorxmenr. The next thing that I would like to ask: In the event 
that we do have this joint resolution before the House and the Senate, 
do you feel that it is only necessary for a majority of the members 
to vote? Or two-thirds? 

Ms. Jorvan. That is the way I feel, that only a majority would be 
necessary. - 

Mr. eee Now also, in the event that we did not extend by 
March 22, 1979, do you have an opinion as to whether or not there- 
after the Congress could open it up again for ratification ?. 

Ms. Jorpan. Without extending the deadline? Without the passage 
of this resolution, could Congress wait awhile after March 1979. 

Mr. VoLKMER. Let’s say we passed one in 1979 and it goes into effect 
in September or October. 

Ms. JORDAN. oe Volkmer, the time will have expired for 
that resolution and I do not feel that would be a viable issue for con- 
sideration by the Congress because the resolution would, for all intents 
and purposes, be dead. 

Mr. Votxmer. Are we then supposing, then, that this resolution— 
is ae resolution a law? Or is this resolution part of the Constitution— 
638 ? 

Ms. Jorpan. I do not feel it is a part of the Constitution. It is a 
joint resolution of the House and Senate to extend time. 

Mr. Votxmer. It does not have to be signed by the President ? 

Ms, Jorpan. No; that is what the authorities say. 

Mr. Voutxmenr. Thank you very much. 

Mr. Envwarps. Thank you. 

The gentleman from California, Mr. Beilensen. 

Mr. Britensen. I don’t have any questions, Mr. Chairman. Thank 
you. I agree with everything, generally, that has been said. 

Mr. Epwaros. There is a quorum call before the House. 

The committee will recess for 10 minutes. 

Ms. Jordan, we thank you very much for your splendid testimony. 

Ms. Jorpan. Thank you, Mr. Chairman. CNcplatse | 

[ Recess. ] 

Mr. Evwarps. The subcommittee will come to order for the privilege 
of introducing our next witness. I have the honor of recognizing the 
gentleman from Illinois, Mr. Railsback. 

Mr. Rattssack. Mr. Chairman, thank you very much. 

Phyllis, I do not always agree with you on every issue but I must 
say that you have been, in my opinion, active in a constructive manner 
in support of your beliefs. I think you have been a very articulate 
spokeswoman for many causes that have really been @ major concern 
to our country. [Laughter.] 

Iam proud that you are from Illinois, and I am proud to introduce 
you to the subcommittee. 

Mr. Epwarps. For the second introducer, we will recognize the 
gentleman from Illinois, Mr. McClory. 
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Mr. McCrory. Thank you very much, Mr. Chairman. I do want tw 
join in welcoming a very distinguished leader, one that we do not 
always agree with, but one who has strong opinions and who enunci- 
ates them very clearly and articulately. She has appeared frequently 
on the CBS Radio Perspective with points of view which she composes 
and articulates very well. 

She is a charming person, too, and I am happy to welcome her 
here this morning. - 

Mr. Epwarps. We welcome you. You may proceed. 


TESTIMONY OF PHYLLIS SCHLAFLY, NATIONAL CHAIRMAN OF 
“STOP ERA,” CHICAGO, ILL. 


Mrs. Scuuar.y. I would like to thank the distinguished Congress- 
men from the State of I}inois for the generous statements, and to 
return the compliment, 

I am Phyllis Schlafly, the national chairman of “STOP ERA,” 
the organization that has led the opposition to the ratification of the 
equal rights amendment. 

I am very grateful to the chairman and the members of the sub- 
committee tor hearing our reasons for opposing the bill to extend the 
deadline for ratification of the equal rights amendment. 

Our reasons for opposing the bill have nothing to do with the argu- 
ments for or against ERA, and I will address myself solely to the 
issue of extension. 

If Congress now changes the time period for ratification of the equal 
rights amendment, which was positively set at 7 years in House Joint 
Resolution 208, passed by the 92d Congress on March 22, 1972, regret- 
fully, millions of Americans will look upon this as an unfair attempt 
to tamper with the U.S. Constitution. ; 

“Tamper” is the word used by the New York Times. The Washing- 
ton Post calls it “tinkering.” The New Republic predicts that people 
will feel that ERA has been “snuck through.” Dean Erwin Griswold 
calls it “a breach of faith.” These words are only symptomatic of the 
intuitive feeling of the American people that the ERA proponents 
are trying to change our Constitution in an unfair way because they 
can’t win if they obey the law. 

The last few years have not exactly been good ones for public con- 
fidence in the institutions of our Government. Many Americans have 
been disillusioned by unfortunate acts of some persons in the executive 
branch and in the Congress, and by some decisions of the U.S. 
Supreme Court. But one institution of our Government has remained 
sacred : the U.S. Constitution. 

If millions of Americans believe that the Constitution too has been 
tarnished, the fallout will be worse than that from Watergate. No 
amount of legal verbiage will be able to justify something that the 
American people feel is fundamentally unfair. 

Not only is the move to change the ERA time period unfair, but 
some of the arguments presented to this subcommittee are dishonest. 
On November 1, 1977, istant Attorney General John N, Harmon, 
appeared before this subcommittee to present a 51-page Justice De- 
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partment brief in support of this bill. He stated on page 3, 5th and 
4th lines from the bottom, that the 92d Congress: 

Stated in the proposing resolution that the States should have at least 7 years 
to consider ratification of the amendment. On page 17, 4th and 3d lines from 
the bottom, he referred again to “the express language of the mic * * *, namely, 
that the ERA will be viable for at least 7 years. 

The fact is that the ERA resolution passed by Congress in 1972 
did not say “at least 7 years.” It said “within” 7 years; and the attempt 
to mislead the subcommittee and the American people about the text of 
the 1972 ERA resolution is shocking. 

The “express” language of House Joint Resolution 208, the ERA 
resolution passed by Congress in 1972, reads as follows: 

The following article is proposed as an amendment to the Constitution of the 
United States, which shall be valid to all intents and purposes as part of the 
Constitution when ratified by the legislatures of three-fourths of the several 
States within 7 years from the date of its submission by the Congress * * * 

And then followed the familiar three sections of ERA, 

The equal rights amendment is no longer in the hands of Congress; 
it is in the hands of the several States. It is no more legally possible 
for Con to change the wording of the above sentence than to 

change the wording of sections 1, 2, or 3. Any attempt to change any 
of the wording now will result in prolonged and expensive Htigation 
and a loss of confidence in-Government. 

Second, the ERA extension bill should be defeated because it 
amounts to a misuse of the democratic process. 

Ever since the democratic process was born, there has been one way 
that av: organized minority can impose its will on the majority: bring 
the pressure group into the legislative body and demand that it vote 
again and again and again until, finally, enough people are compelled 
to leave in order to attend to other pressing business, or get tired and 
depart, or leave believing that the issue was disposed of. Then, in the 
11th hour, the organized minority demands another vote and declares 
its motion passed. Sometimes the acquiescence of those who remain is 
compelled by threats or intimidation. 

This is what is happening to the equal rights amendment. The 15 
States that have not ratified ERA have been compelled to vote again 
and again and again for 3, 4, 5, 6, and now 7 years. 

Appended to my testimony is a list showing that the 15 States that 
have not ratified ERA have been compelled to vote a total of 24 times 
in committees and 59 times on the floor. Now the ERA proponents are 
demanding that this exercise in futility be repeated for a second 7 
years. ; 

There is just one reason why the ERA proponents are demanding 7 
more years of votes, and that is to give their malicious secondary 
boycott the chance to wreak its economic harm on more innocent people. 
The ERA proponents are bragging about the millions of dollars of 
financial losses they are deliberately causing to the Hilton, Marriott, 
Sheraton, and other hotels, restaurants, retail stores, and taxicabs, in 
the 15 unratified States. This is part of their plan to throw thousands 
of waiters, maids, clerks, and other innocent people out of work— 
people who have nothing whatever to do with the ERA controversy. 

Passage of the ERA extension bill will not help the ratification of 

ERA, but it will significantly increase the power of the ERA pro- 
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ponents to cause unemployment and financial losses to innocent people. 
That is its true purpose, es th 

Third, it is not “reasonable” to extend the time for ratification of 
ERA—using the word “reasonable” in the precise meaning of the Su- 

preme Court holding in Dillon v. Gloss, 256 U.S. 368 (1921). 
~ - The purpose of the “reasonable time” rule is that there be a con- 
temporaneous concensus. That is, that all the ratifications of the sev- 
eral States should have occurred significantly close together to reflect 
a concensus of three-fourths of the several States at a given point in 
time, 

In 1921, 7 years was held to be a reasonable time. In our present era 
of instant mass electronic communication, and when legislatures re- 
main in session many more months than they did a half century ago, 
a good argument can be made that even 7 years is unreasonably long. 
No constitutional amendment—even in the days of pony-express com- 
munication——has taken as long as 4 years. 

Of the States that have ratified ERA, 30 ratifications took place 
within the first year, To say that those 30 ratifications can be “rea- 
sonably” cumulated with additional ratifications during a 14th year is 
to make a farce of the Dillon v. Gloss requirement of contemporaneous 
concensus. And when many States have reversed themselves and re- 
scinded their ratifications in the interval, any attempt to reconcile the 
time yap with the Dillon v. Gloss hoiding approaches the absurd. 

The ERA proponents argue that Dillon v. Gloss said that Congress 
has the power to set the time limit for ratification. That is true, so long 
as the time limit is reasonable. But Dillon v. Gloss did not say that 
after Congress had fixed the time limit and ratifications had proceeded 
on that basis, then Congress could change the time limit 7 years later. 
That is an entirely different matter. 

The ERA proponents argue further that Coleman v. Miller, 307 U.S. 
433 (1987) held that, in the case where Congress had not set a time 
limit in advance, Congress could set a reasonable time limit after some 
ratifications had taken place. This case is not applicable here because 
Congress did preset the ERA time limit at 7 years. Coleman v. Miller 
did not say anything at all about changing the time limit after States 
had ratified on the basis of uie present time limit. 

Furthermore, Coleman v. Miller was grounded on the political ques- 
tion doctrine which few lawyers today believe is still viable after 
Baker v. Carr and Powell y. McCormick. Dean Griswold pointed out 
in his testimony that Coleman v. Miller can’t even be considered a 
“decision” at all; it is only a “case” because there was no Court ma- 
jority on anything; the Court merely decided to keep hands-off be- 
cause of the political question doctrine. ; 

Fourth, the ERA extension bil! violates fundamental principles of 
contract law. When Congress passed ERA in 1972, it was an offer to 
the States that would become binding when accepted by the States 
according to the terms of the offer. 

States which accept—ratify—under terms of the original offer can- 
not be cumulated with States that accept under the terms of a-different 
offer. To atempt to hold them to it is another aspect of the fundamental 
unfairness of the time extension. 

The offer that Congress made to the States was, substantially, as 
follows: Here is a proposed amendment which will become part of the 
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Constitution if ratified by 38 States within 7 years. If Congress makes 
a new offer changing the time limit to'14 years, it cannot lock in the 
States that ratified under the original offer. Any attempt to do so 
would result in Jawsuits by dozens of States to vindicate their right 
not to be bound by. the terms of a contract to which they never agreed. 

If you make an offer to sell your property to two persons provided 
both accept by Tuesday, and one accepts on Monday and one accepts 
on Wednesday, nobody is bound to ihe contract because the seller’s 
terms were not met. In order to bind the Monday buyer, the property 
must be reoffered and reaccepted. 

The States that ratified under the original ERA resolution cannot 
be fairly or legally bound if its terms are clearly changed. This is why 
sections 1, 2, or 3 cannot now be amended by the addition of any quali- 
fying clause, even though it is now clear that amenaments to those sec- 
tions would greatly facilitate ratification. 

The so-called Madison principle referred to in the Justice Depart- 
ment brief on pages 30-31 does not support the ERA extension bill at 
all, but instead is strong support for its rejection. The issue presented 
by that problem was whether New York could ratify the Constitution 
“on condition” that certain amendments be adopted. James Madison 
correctly wrote: “Compacts must be reciprocal. The Constitution re- 
quires an adoption ‘in toto’ and ‘fc ever.’ It has been so adopted by the 
other States.” 

That is exactly our point. The relationship between the Federal 
Government and the States is that-of a compact—-a contract—and the 
Constitution can only be amended—as the original Constitution was 
adopted—by a “reciprocal” and “in toto” adoption by the Congress, 
and a sufficient number of ratifying States. 

The language in the Madison letter in which he says that “an adop- 
tion for a limited time would be as defective” does not apply here. 
Nobody is suggesting that ERA be adopted only “for a limited time.” 
We quite agree that: If ERA is ever ratified, it will be “forever,” un- 
less repealed like the prohibition amendment. The relevant Madison 
language is his prohibition against adding any subsequent “condition” 
to the amendment after it has been submitted to the States. That is 
what the ERA extension bill does, and under the Madison principle, it 
is impossible. 

The ERA proponents argue that they can change the 7-year rule 
because it is in the ERA resolution and not in the three sections that 
will actually go into the Constitution, But it is all part of the same 
resolution, even part of the same sentence. And the legislative history 
proves that the intent was that the 7-year rule be just as binding, no 
matter in which paragraph it was placed. 

* Every amendment to the Constitution added in the last 50 years 
has had the 7-year limitation. The 23d amendment was the first time 
that the 7 years was placed in the resolving clause, rather than in 
the portion which was ultimately added to the Constitution. 

The legislative history of the 23d amendment shows that this change 
was made in order to make a more elegant Constitution, uncluttered 
by obsolete language after the ratification process had been completed. 
The change was made on the basis of a letter from Prof. Noel Dowling 
of the Columbia Law School who wrote to Senator Kefauver that 
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placing the time limitation in the resolution rather than in the text 
“will be equally effective” and will prevent “an unnecessary clutter- 
ing up of the Constitution.” ; 

‘Lhe Senate committee accepted Professor Dowling’s language, and 
Senator Kefauver confirmed the intent in the floor debate: “The gen- 
eral idea was that it was better not to make the 7-year provision a 
part of the proposed constitutional amendment. It was felt that that 
would clutter up the Constitution, The intention of the preamble is 
that it must be ratified within 7 years in order to be effective.” 

There is absolutely nothing in the legislative history of ERA to 
indicate that the placing of the 7-year limit in the resolution had any 
ditferent purpose from the legislative history of the 23d amendment, 
or that it was to be one whit less binding than if it were in the text 
that would ultimately be in the Constitution. , 

Fifth, the whole idea of allowing States to change their minds from 
“no” to “yes” over a 14-year period—but denying the States the right 
to change their minds from “yes” to “no” even once—is so contrary 
to American concepts of fairness as to be rejected out-of-hand by 
the American people. Yet that is the double standard of the ERA 
proponents, 

Four States have rescinded their previous ratifications: Nebraska, 
Tennessee, Idaho, and Kentucky. It is greviously unfair to try to deny 
those States the right to change from “yes” to “no,” while allowing 
other States such as Indiana and North Dakota—which had previously 
rejected ERA—to change from “no” to “yes.” 

The argument in favor of allowing the States to change their minds 
either way becomes an imperative when considered in the context of 
extending the time from 7 to 14 years, 

There 1s nothing in the U.S. Constitution, in any Federal statute, 
or in any holding of the U.S. Supreme Court that denies a State the 
right to rescind its ratification of a constitutional amendment. 

‘he only arguments presented by the ERA proponents are the Cole- 
man ¥. Miller case—whose inherent inconsistencies, plus the obsoles- 
cence of the political question doctrine make it inapplicable today— 
and congressional action on the matter of the 14th amendment in 
which the matter of recision became moot because enough States rati- 
fied so that the recisions could be ignored. 

The Supreme Court has often shown that even valid Court precedents 
will not be allowed to stand in the way of correcting fundamental 
unfairness, and those historical examples cited by ERA proponents 
cannot even be called “precedents.” 

Sixth, additionally, it is unfair to attempt to pass H.J. Res, 638 
by a majority vote instead of by the two-thirds vote that article V of 
the Constitution specifies for constitutional amendments. When a 
motion requires a two-thirds vote, it may usually be amended prior 
to passage by a majority vote. But after passage, a body cannot amend 
or change by a majority vote the motion that required a two-thirds 
vote for passage. 

The attempt to pass Hous: Joint Resolution 638 by a majority vote 
would be just like attempting to pass by a majority vote the amend- 
inents to the Panama Canal Treaty after the treaty had been passed 
by a two-thirds vote, 
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The ERA proponents say the time period is a matter of procedure 
rather than substance. But article V makes no difference between 
procedure and substance; it is all one and the same. 

Seventh, regretfully I feel constrained to point out that the oppo- 
nents of ERA have not been accorded equal rights by this subcom- 
mittee, In the 3 days of hearings last fall, the subcommittee heard 
from seven lawyers. Six were pro-ERA; five were proextension ; one 
ee on both sides of extension; and only one of the seven took a 
clearcut position against extension. The subcommittee specifically 
refused to hear any lawyer recommended by the ERA opponents, 

When the hearings were resumed this month, we were told that 
the legal authorities were heard last fall, and the purposes of the cur- 
ee hearings is to hear “groups” and state legislators instead of 
BWYErs. 

‘One constitutional law professor of our choice was finally con- 
tacted, but he was told that he could testify only if he confined him- 
self to discussing the status of women under current law, rather than 
the constitutional and legal issues involved in the ERA extension bill. 
He did not appear because he did not care to submit to that kind of 
prior restraint in testimony on House Joint Resolution 638. 

In the current hearings, there appears again to be an unequal divi- 
sion of those pro and con the equal rights amendment. Yet, despite the 
unequal treatment rather consistently meted out to ERA opponents, 
and despite the fact that we have found ourselves pitted against the 
lawyers and the lobbyists of ihe executive branch of the Federal Gov- 
ernment—who are given no powers by article V to interfere in the 
adoption of constitutional amendments—the momentum is all going 
against the equal rights amendment. 

The decisive rejection of a State ERA in a New York State referen- 
dum by more than 400,000 votes in November 1975, was the start of a 
mighty swing against ratification. Trying to extend the time for 
ratification will do nothing to enhance its chances. 

Mr. Epwarps. The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you, Mr. Chairman. 

Thank you, Mrs. Schlafly. 

I don’t fully understand what you are telling us. Are you telling 
us that the States are tired of the rights of woman? Or are you telling 
us that that is not really an important issue? Obviously, it is an impor- 
tant issue, in that. people have been struggling for a long time and 
there is still severe discrimination against women. 

Are you suggesting that the Congress not enact the 7-year exten- 
sion, but go back and enact another ERA, perhaps in a modified form ? 

Mrs. ScuuaFrxy. I didn’t say—or even suggest—any of those things. 
We are not tired of rights. I speak for women’s rights—the rights that 
women will lose if the equal rights amendment is ratified, such as the 
right of women to be exempt from the draft and military combat duty, 
to name only one. 

I came here to address the issues involved in extension at the State 
legislative level. We addressed the issues involved in the ERA, and I 
think we have had a full and open debate. In our legislature, this 
issue has been debated. This is now the 7th year of discussion, debate, 
and consideration on this issue. 
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ane oppose the equal rights amendment because we are for womens’ 
rights. 

| Laughter. ] 

Mr. Drinan. Let me ask you about the “we.” This “Stop ERA,” 
what is the “movement” that you are talking about? What is the 
organization ? 

Mrs. ScuaFty. It is a voluntary association of women who are op- 
posed to the equal rights amendment. We do not have members; we 
have committees. And we have coordinated the testimony and the 
articulation of the arguments against the equal rights amendment. 

Mr. Drinan. How many members are there ? 

Mrs, ScuuaF.y. I just said that we don’t have any members. 

Mr. peeene It is a nonprofit group, organized under IRS, I 
suppose 

rs. SCHLAFLY. It is a loose association of people. It is certainly not 
tax-exempt. 

Mr. Drinan. This is the Eagle Forum ? 

Mrs. ScunaF ty. This is “Stop ERA.” 

Mr. Drinan.- Are you suggesting that there is no problem of dis- 
crimination against women? Do you think there is need of any addi- 
tional legislation or amendments, or Federal or State power, to cor- 
rect abuses, or correct discrimination against women ? 

Mrs. ScuiaF.y. No; because that isn’t the issue. The issue is—if we 
are discussing ERA—what ERA will do. I think that the major prob- 
lems have been addressed by and solved, so far as you can do it, by 
statute in the Equal Opportunity Act of 1972; the Education Amend- 
ments of 1972; and the Equal Credit Opportunity Act of 1974. I think 
that is the way to proceed. 

At the State level, our status of womens commissions has now dis- 
banded its légistative action committee because we have no laws that 
discrminate against women. I think specific problems deserve specific 
remedies, and it is our proposition that the equal rights amendment 
will not add a single right or benefit to women that will take away a 

reat many such as the existing Federal laws which exempt women 
rom military combat duty. 

Mr. Drinan. I have belort me the 12 things that your organization 
states that the ERA would do. And in all candor, { as a Member of 
Congress have voted for this, and can’t possibly believe that the words 
of the ERA amendment will “create havoc in prisons and reform 
schools by preventing segregation of the sexes.” 

[Laughter. ] 

Mr. Drinan. I find it impossible, and I just wonder whether your 
organization has overstated the case. 

Mrs. Scrmuarty. Mr, Chairman and Mr. Congressman, I think that. 
the answer to that question is clearly spelled out in the legislative 
history of the rejection of the nine amendments which were offered 
on the Senate floor. 

If you did not—if the Congressmen did not want ERA to apply to 
prisons, why then did they vote een the Senator Ervin amendment 
which said, “except that this will not be construed to interfere with 
the rights of privacy of men or women, boys or girls”? 

Mr. Drinan. What else does the organization do that you represent ? 
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Mrs. SCHLAFLY. We just work against the equal rights amendment. 
It is a single-purpose association of people. 

Mr. Drinan. It does nothing else ¢ 

Mrs, ScHLaFLy. Well, our women are very busy, but “Stop ERA” 
speaks against the equal rights amendment. 

Mr. Drinan. I am just trying to see what the organization stands 
for in other areas. 

Mrs. Scu.ar.y. It doesn’t stand for anything except the defeat of 
eet rights amendment, which we consider a take-away of women’s 
rights. 

Mtr, Drinan. If the Congress enacts the 7-year extension, would you 
take legal action to test its constitutionality ? 

Mrs. Scutar.y. I am quite confident there will be legal action be- 
cause the proper parties in the case will be the States who don’t want 
to be locked into the terms of a new offer, a change of your terms. 

I am quite confident that there will be extensive litigation, 

Mr. Drinan. Do you think there is any possibility that the ERA 
could possibly clear the necessary three States before March 22, 1979? 

Mrs. ScHLAFLY. Well, whatever chance they have, it is better in the 
next 10 months than it is after that, because the momentum is going 
very strongly against ERA and we are gaining all the time. 

Mr. Drinan. My time has expired. 1 thank you, Mrs. Schlafly. 

Mr. Epwarps. The gentleman from Virginia, Mr. Butler. 

Mr, Butter. I thank the witness for her testimony. It is a very 
succinct statement of the issues pertaining to the extension of the 
ratification period for the equal rights amendment. 

I appreciate your efforts to bring the gentleman from Massachusetts 
back to the issue. You were not altogether successful in it, but cer- 
tainly we appreciate your addressing the issue before us, It has been 
a new experience for this subcommittee, and I happen to have no 
questions. I think you have addressed the problem, and you have given 
us sound reasons why we should not extend the period for States to 
vote on the ERA. 

I recognize that your credentials are somewhat tarnished in this 
regard because you are not for ERA, thus people are suspect about 

our views on this question. However, I think that you have presented, 
in a very fine form, your arguments which make it clear why we, as 
a matter of policy, should not extend the time under this particular 
resolution. 

I am hopeful that the three remaining witnesses today who favor 
the extension will address themselves to the arguments of why there 
should be an extension, instead of concentrating on the merits of the 
ERA itself. 

I yield back the balance of my time, Mr. Chairman. 

Mr. Epwarps. The gentleman from Illinois, Mr. McClory. 

Mr, McCrory. Thank you, Mr. Chairman. 

I want to state, quite forthrightly, that I disagree with the gentle- 
lady as far as the ERA is concerned—especially the amendments to 
which she has made reference. 

It was only after a great deal of work that we succeeded in present- 
ing the equal rights amendment without the Ervin rider which would 
have, in my opinion, diminished the rights of women. There was so 
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much evidence of discrimination against women presented at the time 
of our hearings that I was impelled to act as I did. 

I will just state further that I feel very pirengly about that. Dur- 
ing the last 6 years while the subject of ratification has been before the 
States, we have seen progress on behalf of women. I think it has been 
largely because of the pressures of the equal rights amendment. 

owever, I want to add, too, that you have contributed substantially 
to the debate on this subject. You have made a major contribution to 
our deliberations on this subject. 

I do not want to say I disagree with you that the chances of ratifica- 
tion of the ERA are far better if action were devoted primarily to the 
extension issue within the next 10 or 11 months. 

Also, you have presented very good legal arguments which should 
concern all of us who are considering this resolution. I am taking the 
position that if we would pass this out of the committee and send it to 
the floor, the subject of rescission provides a vehicle for further amend- 
ments to the resolution which I oppose. I think you made a good point 
that ratification must be contemporaneous and not an endless, unlim- 
ited time. 

Mrs. Scutarty. Mr. McClory and Mr. Chairman, I certainly do feel 
that this bill will provide a vehicle to attach an amendment authorizing 
and approving rescissions. You have the problem that you just cannot 
explain to the general public why States should be able to change from 
“no” to “yes,” but not from “yes” to “no,” 

This just rubs people the wrong way. And I do feel that there would 
be the opportunity for such an amendment, and that it would have 
wide support. 

Mr. McCrory. I have gone through the testimony which you referred 
to of the legal scholars that we had during the earlier hearings. I find 
support for your position in the testimony that we received at that 
time—particularly from Professor Black. 

I just have to add that I certainly do not want to give any appear- 
ance of unfairness to the opponents of the extension of the time for 
ratifying the ERA. 

While we have not scheduled any additional time for legal scholars, 
I would suggest that any legal scholars who want to present a written 
statement to us, will certainly have an opportunity to do so. 

There is time for that, and we will examine any statements we 
receive and consider those as part of our final record. I think we have 
tried to be fair, as far as opponents of the extension are concerned. If 
there isa feeling that the legal scholars have not been adequately repre- 
sented on the side of opposition, then we should try to rectify this 
situation. 

I might say that Dean Griswold’s testimony makes up for any lack 
of legal scholars opposed to an extension. So you must not feel that 
you were under-represented in our earlier hearings. 

I know you are a student of the law. You have demonstrated that 
here today. In addition to your own statement, if you know of any 
scholars who want to communicate with us, we would welcome that. 
I am sure the Chairman would join me in welcoming any additional 
material. 

Mrs. Scuuar.y. Thank you, Mr: McClory for your courteous 
’ remarks. I do agree that Dean Griswold and myself, in 10 pages each, 
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ous answer the 100 pages of arguments represented by the proponent 
awyers. 
Nir. McCwory. Thank you, Mr. Chairman. 

Mr. Epwarps. The principal author of the amendment of the reso- 
lution is also a member of the full Judiciary Committee. Unfortu- 
nately, Ms. Holtzman is not a member of the subcommittee. I recog- 
nize the gentlewoman from New York, Ms. Holtzman. 

Ms, Hottzman. Thank you very much, Mr. Chairman. 

Again, I thank you and members of the subcommittee for your 
courtesy in permitting me to sit with you today. I appreciate that. 

Ms. Schlafly, I notice on page 2 of your testimony that you are very 
concerned about what you consider to be “dishonest arguments” pre- 
sented to the subcommittee with regard to this extension. And of 
course, I think it is very important for people to be honest and fair 
when they discuss this, as much as they might disagree. 

I would like, therefore, to ask you about some of the arguments 
that you made with respect to your position here. You state on page 3 
that: “There is just one reason why the ERA proponents are demand- 
ing 7 more years of votes, and that is to give their malicious secondary 
boycott the chance to wreak its economic harm . . .” et cetera. 

’m not sure if you heard the testimony of Barbara Jordan, but I 
believe the basic thrust of her testimony was providing an extension 
of time, in her mind, would allow a greater opportunity to debate on 
je issue and an understanding—she didn’t mention the issue of th 

cott. : 

was wondering whether you would like to amend your statement 
that that was the “one reason” that the ERA proponents were demand- 
ing 7 more years of votes, 

rs. ScuiaFyy, Mr. Chairman and Ms. Holtzman, I think it is the 
one reason why it is being pushed. Now that does not imply that that 
is the motive, or the only motive of all proponents. I did not address 
that, in a particular way. 

Ms. Houtzman. That was the implication of the statement. I am 
glad you clarified that. 

Mrs. Scuuar ty. I never attribute the same motive to every individ- 
ual. In fact, I usually don’t discuss that at all. 

I would point out that she did make—Ms. Jordan did make the 
argument that—well, she called the Illinois Legislature “careless” in 
handling this issue. 

Our Pr Seer has devoted substantial time, for 7 straight years, 
and yet she did admit that Texas ratified it immediately without a 
hearing or debate; they just did it to try to be the first one. And I thi 
our record of having examined the issues really stands up quite well, 
in Illinois, a nonratifying State, as opposed to those who have ratified. 

Ms. Hotrzman. I would like to go, then, to another point that you 
made which I think we need to clarify, in view of the points you 
made about the need to be perfectly honest. 

In your position, you say here that—in your point No, 6—that there 
is a double standard with respect to this resolution of extension; that 
the resolution would deny the States the right to change their minds 
from tl to “no.” That is the basic thrust; am I correct on that 
point 
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Mrs. Scuuariy. That is what the argument against rescission would 
do, of course. ; 

Ms. Houtzsan. But you know, of course, that the extension resolu- 
tion is neutral on the issue of rescission ? ; 

Mrs. Scnuarty. That is correct, but the Justice Department’s brief 
does take that out, and so do most of the lawyers that the proponents 
brought in last fall. . . 

Ms. Hottzsan. But the resolution itself is neutral on that issue? 

Mrs. Scnuar.y. That is correct. But, as pointed out, it can be 
amended. 

Ms. Hortzaan. With respect to— 

Mr. Butter. If the gentlelady would yield, at that point—— 

Ms. Horrzman. Let me finish my topic? As not a member of this 
subcommittee, I understand my time is extremely limited—— 

Mr. Burier. My question was directly on the resolutiton. 

Ms. Hoitzman. If I have time, but let me finish my question. I would 
like to go on, now, to the issue of what is “reasonable.” 

And I take it that your position is—and that is obviously one that 
is legally recognized—that the period within which the States must 
ratify must be a reasonable period of time. - 

You take the position that it is no more legally possible for Con- 
gress to change the wording of the sentence in—regarding 7 years, 
than it would be to change any of the other language. 

Tn other words, what yuu are saying is that a 14-year period wouldn't 
be reasonable. You are aware of the Coleman vs. Miller case, which 
you cited frequently in your testimony. What was the period of time 
that the Coleman case dealt with? 

Mrs. Scuuariy. The period of time was longer than that. It was 
around 12 or 15 years, But Congress had not preset the time. And 
furthermore, Coleman, of course, did not hold that a State cannot 
rescind, : 

Ms. Hourzman. The Coleman case would at least give us a basis for 
eying pane a 14-year period would not, prima facie, be an unreasonable 
peri 

Mrs. Scuvarty. If the Congress had said that in the beginning, it 
might have been an argument. Although, as I stated in my testimony, 
I would argue that even 7 years, in our present day and age, is un- 
reasonably long. 

Ms. Hoitzman. Thank you for the comment. 

And finally, you stated in your answer to, I believe, the gentleman 
from Massachusetts, that the present laws on the books protected the 
rights of women. And you pomted specifically to the Equal Employ- 
ment Opportunity Act of 1972. I regret you hadn’t mentioned the 
se i Pay Act of 1963. 

wonder if you are aware of the—does the Equal Employment Op- 
portunity Act of 1972 protect women against discrimination in busi- 
nesses that employ less than 15 persons? 

Mrs. Scuiariy. No; it does not. 

Ms. Hotrzman, I see. 

Mrs. Scu arty. If I may comment on that: The bureaucracy that 
would be involved to extend Federal affirmative action to employers 


of fewer than 15 people, including every little shoe store, bakery, 
cleaners, up and down the street, is an argument for the equal rights 
amendment which is vastly more radical than any statement I have 
ever made. 

Ms. Houttzman. Do you think, Mrs. Schlafly, that those women who 
work in businesses of less than 15 employees are not entitled to be pro- 
tected against discrimination ? 

Mrs. Scuiar.y. Most of them are covered, as in our State, under 
State law. I do not think they will be aided by an expansion of the 
Federal bureaucracy required to snoop on every little employer of two 
or three people up and down the street. 

Ms. Hoitrzman. I think you answered my question very well. Thank 
you, Mr. Chairman. 

[ Applause. ] 

Mr. Eowaros. The gentleman from Illinois, Mr. Railsback ? 

Mr. Ratrspacx. Thank you, Mr. Chairman. 

Do fT understand that you would support tie extension if there were 
an amendment to permit rescission? I am curious about that, because 
that very well may be my position. 

Mrs, Scutariy. Mr. Chairman and Mr. Railsback, no sir. J oppose 
the extension, period. 

Mr. Ramspacx. Yet in your remarks, particularly in response to 
Mr. McClory, you seem to indicate that if there were such an amend- 
meni, that would coincide with your position, at least as far as the 
argument concerning a double standard. Perhaps I misunderstood you. 

Mrs, Scutarcy. Mr. Chairman and Mr. Railsback, I think all of the 
lawyers who addressed the issue who came before this subcommittee 
last fall, addressed the issue of rescission as an integral part of this 
problem. I think all seven of them touched on that. 

It is related because of the reasonable time rule. 

Mr. Ratissack. Yes. 

Mrs. Scutar.y. If you extend it beyond the 7 years, you make a new 
offer, you extend this time, then the argument for allowing rescission 
becomes so much more compelling. 

T oppose extension, period, but—— 

Mr. Ramssacx. You are at least willing to consider that? As I 
understand it, if we are to extend, you certainly think that it ought to 
afford the States the opportunity to reconsider and rescind ? 

Mrs. ScuuaFry. Yes, sir. I think the addition of the rescission amend- 
ment would mitigate the unfairness of the extension, although I think 
extension is wrong. I think allowing States, then, to make their own 
mind up one way or the other would somehow, a little bit, take away 
from some of the unfairness of it. 

Mr. Ratrspack. Yes. 

I would just like to express, as a supporter of ERA, that I strongly 
disagree with your views on ERA. But at the same time, I think that 
there are many of us that are genuinely concerned about the validity 
of your argument. That is, if we are going to have an extension, then 
we ought to permit other States to have an opportunity also to re- 
consider within that new time frame. 

I would like to make one other comment. It happens to be my belief 
that the ERA is not going to go away, whether or not we extend. I am 
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absolutely convinced that the Congress will come back and pass an- 
other ERA resolution. I really do not have any doubts about that. 
What are your feelings on this? 

{ Applause. ] 

I do not know why you are applauding, because I may be voting 
against it, but I will vote. 

If it comes back, I think we are going to pass it again. I feel that 
many legislators think that should the extension fail, the ERA will go 
away. It is not going to go away, however. 

Ms. Scuvarty, I am sure you are right, if that is what you say about 
what Congress is going to do, but I think your other remarks do express 
the intuitive feeling that people have that to extend this and let you 
switch your votes only one way but not the other, just simply rubs 
against our ideals of fairness. 

Mr. Raissack. Thank you. 

Mr. Epwarps. The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drixan. Thank you, Mr. Chairman. 

I just wanted to ask the witness a question. It occurs to me that the 
Congress simply miscalculated on this issue, that we had no reason to 
believe—we should have, perhaps-- but we had no knowledge, or we 
didn’t realize the depths of the feeling against the rights of women. 
We should, if we had gone back and recognized that it took from 1848 
to 1920 to win the constitutional rights of women to vote, a period of 
72 years, we would had, had we been wiser, had we been less chauvinist, 
I suppose or sexist, we would have recognized this as a different type of 
amendment. 

But we did not anticipate by the overwhelming vote of both houses 
that there would develop a national campaign of distortion. 

The fact remains now that there are 1,800 States laws that do dis- 
criminate on the basis of sex. Do you feel that the Congress simply 
should say. We made a mistake? We should not have put a 7-year ex- 
tension? It might be all right for other amendments, such as the right of 
18-year olds, but on this amendment, the depth of antifeminine feeling 
se sugh that we should have foreseen the eventualities that came 
about ? 

Ms. Scuiarty. Mr. Chairman and Mr. Drinan, I think Congress 
did the right thing in putting the 7-year rule, which has been the cus- 
tom for all the amendments of the last 50 years. 

But I object very strongly to your categorizing me or who ever I may 
répresent as antiwomen, antiwomen’s right or antifeminine. 

Furthermore, I have not made any arguments against the equal 
rights amendment which were not made in Senator Sam Erwin’s 
speech in the Senate. So you were very well apprised of the arguments 
that were in that amendment. 

In any event, I feel that I speak for women’s right; the rights to 
have the laws which exempt women from military combat duty, the 
right to have the draft laws exclude women from induction, the right, 
the rights to have law which say that the husband is liable for the 
support of his wife. the right to have single sex schools and colleges 
and various other differences that reasonable people may want in the 
difference of treatment between men and women. 

Maybe evervbody doesn’t want that, but certainly reasonable people 
have wanted those differences of treatment. 
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Mr. Drrnan. I thank you. 

T vield back the balance of my time. 

Mr. Enwarps. I thank the witness, too. for helpful testimony. I 
might say I disagree with you very strongly that this committee and 
its chairman has been unfair to either side. 

We had requests from dozens of witnesses from all over the coun- 
try and we made the decision to call witnesses carefully, and with 
every assurance that both sides would be fairly represented. 

As a matter of fact, at the earlier hearings we had with constitu- 
tional experts, we solicited constitutional experts, from every part 
of the country. 

We didn’t know how they felt on the ERA, or whether or not they 
were for the extension. As it turned out, of the seven witnesses, four 
were in favor of the extension, two said it would take two-thirds; 
three said they were against the extension, and one witness we found 
was against the extension 100 percent. 

It was merely a 50-50 proposition and I might say in this series 
of hearings, again, we are evenhanded. Those who are opposed to the 
extension have just about 50 percent of the time, and those who are 
in favor, have about 50 percent. - 

Mr. McCrory. Will the chairman yield? 

Mr. Evwarps. Yes. 

Mr. McCrory. I thank the chairman for yielding. 

I want to say that we have provided a forum and opportunity for 
the principal opponent of ratification of ERA and a most articulate 
opponent of the extension of the time for ratification of ERA. So 
I do not think that there is anv lack of balance as far as the testimony 
and evidence before this committee. ‘ 

Thank you, Mr. Chairman. 

Mr. Epwarps. Thank you, Mrs. Schlafly. 

We will now take a 10-minute recess in order to rotate the spectators. 

Mrs, Scuuarty. Thank you, Mr. Chairman. 

[ Recess. ] 

Mr. Epwarps. On the record. 

Mr. Butler? ; 

Mr. Butier. Mr. Chairman, yesterday we had a delightful young 
lady from Virginia, a member of our house of delegates, who testified. 

In order to balance the record, I have received a communication 
from two other ladies who are members of the Virginia General As- 
sembly. I ask that their correspondence, a letter from Hon, Eva Scott, 
from the 3ist district, and Hon. Bonnie Paul, from the 16th district, 
be filed and printed in the record at this point in the proceeding. 

Mr. Epwarps. Without objection, it is so ordered. 


[The documents follows :] 
CoMMONWEALTH OF VIRGINIA, 
House or DELEGATES, 
Rtohmond, May 15, 1978. 
Hon. M. CatpWELL BuTLer, 
House Office Building, 
Washington, D.C. 

Dear CONGRESSMAN BUTLER: As a member of the House Judiclary Committee, 
you will be deciding on the proposal to extend the March 1979 deadline for ratifi- 
catlon of the Equal Rights Amendment. 

I am an opponent of the amendment and I have served through three sessions 
of the Virginia General Assembly in which the ERA has been lobbied and debated 
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and fought. Over the past six years, I belleve that the amendment has been 
adequately considered. 

Too much money, time, and energy has now gone into the fight for and against 
passage, while other issues of more practical importance to women go neglected. 
I believe that it is time to put this divisive measure to rest, and allow time for 
leadership in other areas. : 

Thank you for this consideration. 


Sincerely, 
: Bonnie L. PAvtL. 


COMMONWEALTH OF VIRGINIA, 
Hovse oF DELEGATES, 

- Richmond, May 18, 1978. 
Congressman Don EDWakrbs, 

Chairman, House Subcommittee on Civil and Constitutional Rights, 
Washington, D.C. 

GENTLEMEN : I sincerely urge you to recommend against and Congress to defeat 
the extension of time for ERA ratification. 

(1) Additional time does not change the wording of the Amendment; thus 
there could be no new arguments proposed to justify a request or for granting 
& precedent-setting extension of time for the ERA ratification. 

(2) Changing the Constitutional ratification process is serious. If there is 
some overriding reason known to Congress warranting extension of time for this 
process; then {t should be considered on the merits or demerits of changing the 
time frame of future Constitutional Amendments and not in the midst of con- 
troversy over a specific amendment. : 

3) I think exteislou of the ERA is a disservice to the people of the country 
and the effective operation of the state legislatures; for the future years of con- 
troversy could be better spent on equitable issues meriting majority agreement. 

I feel my statement should properly end here with these arguments about 
the question before you, that of the time extension. I feel, however an obliga- 
tion to briefly explain the Virginia position on ERA. I believe Virginia was 
somewhat unique in her early study of the issue by a Blue Ribbon Task Force, 
composed of Virginia’s leading Constitutional and legal authorities. The report 
called the “Virginia Task Force Report” could only be described as compre- 
hensive and well documented and probably been responsible for ERA’s defeat 
in the Virginia Legislature, for it really did not support Virginia ratification. 
Virginia had also adopted a non-discriminatory clause in our revised Constitu- 
tion passed in 1971, which contained the clarifying phrase that the “mere 
separation of the sexes would not be deemed discriminatory”. Virginia also has 
a State Equal Pay Act and Equal Credit Act. I appreciate Virginia’s progres- 
siveness in supporting equity for women, but I also appreciate the respect 
shown for women. 

ERA has been defeated in a full vote of the Senate. Various rule changes and 
moves to discharge the Privilege and Elections Committee have failed on tae 
House floor. ERA has failed in Virginia not because the General Assembly 
members have not taken it seriously but because no case has been made for its 
ratification. 

I can honestly say grass roots opposition in Virginia has increased. The larg- 
est crowd, approx. 4,000, to assemble at the Capital in my memory, came to a 
coffee, not a well publicized rally, but a coffee this year by these opposing ERA. 

Polls taken may or may not be reliable depending upon how conducted. We 
we do know the ERA proponents would not support a resolution calling for an 
advisory referendum in Virginia. 

I hope there is recognition that since ERA has been studied, few states have 
ratified. This is very indicative because, as you gentlemen know, the natural 
posture is to be for things unless real questions arise. 

I know, in your fairness, you will give equal consideration to the equity of 
recission. 

I urge you not to recommend extension. Thank you. 

Very sincerely yours, 
Delegate Eva Scort, 
Virginia House of Delegates. 
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Mr. Epwarps. It is our pleasure to welcome for the introduction 
of our next witness the distinguished Congressman from Pennsy]- 
vania, Mr. Walgren. 

Mr. Watecren. Thank you, Mr. Chairman. 

I appreciate the opportunity to join with you, although not a mem- 
ber of this committee. And I am afraid that I take the opportunity 
more perhaps on myself than out of any need, because I wanted to 
introduce to you and welcome to Washington a constituent of mine, 
Eleanor Smeal, who is the president of the National Organization for 
Women. 

I feel like most Congressmen, sort of taking the opportunity peo- 
ple who need no introduction, but I wanted to give you thoughts in 
the introduction. 

I first met Ms. Smeal when my wife and I were somewhat active 
in Pittsburgh politics. And she was then active on the local level of 
the National Organization for Women. And I think in a real sense, 
her rise to a position of national leadership is an example of the fact 
that in this society, the strength of character that is required for 
national leadership is found on all levels of our society, and that that 
renin of character is there in every individual, and that therefore, 
they | ave the real potential to realize the fullest of lives, on this 

varth. : : 

The second thought is: Her leadership in the National Organiza- 
tion for Women has been marked by a theme that is particularly true 
in the history of this country. That is, that the development of equal- 
ity and the granting and realizing of equality for one group of indi- 
viduals is absolutely essential to the fullness of life for all individuals. 

That applies to women, and the development and the granting of 
equal rights to women, being absolutely essential to the realization of 
the fullest of possible lives for the men in our society and for the 
children and others to come. 

I really take a great deal of pleasure in welcoming you to Washing- 
ton, Ellie, and taking my congressional courtesy extended to me to 
introduce you to the committee. 

Ms. Sareau. Thank you very much. 

Mr. Epwarps. Thank you very much, Mr. Walgren. 

We welcome you, and you may proceed with your testimony. 


TESTIMONY OF ELEANOR SMEAL, PRESIDENT, NATIONAL ORGA- 

_ NIZATION FOR WOMEN, DR. MARJORIE BELL CHAMBERS, PRESI- 
DENT, AMERICAN ASSOCIATION OF UNIVERSITY WOMEN, AND 
MARIWYN HEATH, ERA COORDINATOR, BUSINESS AND PROFES- 
SIONAL WOMEN’S FEDERATION 


Mr. Epwarps. I believe that you will introduce your colleagues. 
Ms. Heatu. Mariwyn Heath, ERA Coordinator for the Business 
and Professional Women’s Federation. 
- Dr. Cuasmpers, Dr. Majorie Chambers, president, American Associa- 
tion of University Women, 
Ms. Ssreav. Thank you, Mr. Chairman. 
I.am the president of the National Organization for Women. 
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On behalf of NOW, the largest feminist organization in the United 
States, with members and chapters throughout the Nation dedicated to 
achieving equality between women and men, I am testifying in sup- 
port of House Joint Resolution 638, the proposal to extend the deadline 
for ratification of the equal rights amendment. 

We are grateful for this opportunity to address the subcommittee 
on the ERA extension resolution. We believe that NOW, which has 
been a leader in the ERA ratification drive and a major supporter of 
the proposed extension, is in a unique position to testify on this mat- 
ter, especially in light of our leadership in the movement to eliminate 
sex discrimination in all spheres of our society. 

I would like, with the subcommittee’s permission, to submit a legal 
memorandum for the record. We have been authorized to state it has 
been supported in its conclusions by seven esteemed constitutional 
authorities from universities throughout our country. 

I would also like to submit into the record NOW’s official testimony, 
and I would like to summarize it and to highlight it in brief comments. 

Mr. Epwarps. Without objection, all documents will be made a part 
of the record. 

(The documents follow :] 
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__Natlonal Organization for Women, Inc. 


aan na Sea) 
425 1h Street. NW Suite 1048 Washington. 0.C. 20004 © = (202) 47-2278 


May 18, 1978 


Don Edwards, Chairman 

House Judiciary Subcommittee on 
Constitutional and Civil Rights 

U.S. House of Representatives 

2137 Rayburn Building 

Washington, D.C. 20515 


Re: Equal Rights Amendment Hearings 
Dear Mr. Chairman: 
The National Organization for Women is pleasev co prevent for introduction 
into the record of che proceedings a Memorandum vi Law relative to the ex- 
tension of the seven~year period for ratification of the proposed Equal Rights 
Amendment. The Memorandum was coamissioned by NOW and prepared by the law 
firm of Lippman & Hart, Washington, D.C., with the assistance of Phineas Indritz, 
faq., wavhingion, D.C. We are authorized to state Chat the following distin- 
guished echolars of Constitutional law have studied che Memorandum and approve 
its conclustons: 


Jerome A. Barron, Professor of Law, Ceorge Washington 
University 


Paul Brest, Professor of Law, Stanford University 
Norman Dorsen, Professor of Law, New York University 
Thomas Emerson, Professor of Law, Yale Law School 


Ruth Bader Ginsburg, Professor of Law, Columbia 
University in the City of New York 


Kenneth L. Karst, Professor of Law, University of 
California 


Laurence Tribe, Professor of Law, Harvard University. 
NOW appreciates your cooperat‘on and courtesy. 


Sincerely, 


Chranm Srcaf 


- Eleanor Cutri Sues] 
President 


Enclosure 
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EXTENSION OF THE SEVEN YEAR PERIOD FOR RATIFICATION 
OF THE PROPOSED EQUAL RIGHTS AMENDMENT 


Introduction 


The issues addressed in this memorandum are whether the 
Congress of the "ited States can extend the time period within 
which states may ratify the proposed Twenty-Seventh Amendment to 
the Constitution and, if so, in what manner such an extension 
can be achieved. It .s our conclusion that Congress has absolute 
and unreviewable authority to extend the ratification period and 
that this can be achieved by means of 4 joint resolution approved 
by a simple majority of the members present and voting in each 
House. 

I. Congress Has Absolute And Unreviewable Authority 
To Prescribe Or Determine The Time Within Which 


States May Effectively Ratify A Proposed 
Constitutional Amendment 


In 1972, the Congress of the United States, by a vote of 
354 to 24 yy in the House of Representatives and 84 to 8 / in 
the Senate determined the necessity of and submitted to the states 
for ratification a proposed Amendment to the Consticution of the 
United States. The Joint Resolution / which proposed the Amend- 
ment states as follows; 


Resolved by the Senate and House of Repre~ 
sentatives of the United States of America in 


Congress assembled (two-thirds of each House 
concurring therein), that the following article 
is proposed as an amendment to the Constitution 
of the United States, which shall be valid to 
all intents and purposes as part of the Con- 
stitution when ratified by the legislatures of 


2/ 127.cong. Rec, 35825, October 12, 1971. 
2/ 118 Cong. Rec, 9598, March 22, 1972 
3/ HJ. Res. 208 (92d Cong., 2d Sess., 1972); 8 Stat. 1531. 
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three-fourths of the several states within 
seven years from the date of its submission 
by the Congress: 


Article - 


Section 1. Equality of rights under the law 
shall not be denied or abridged by the United 
States or by any State on account of sex. 


Section 2. The Congress shall have the power ~ 
to enforce, by appropriate legislation, .the pro- 
visions of this article. 


Section 3. This amendment shall take effect 
two years after the date of ratification. 


This amendment, hereinafter referred to as the "Equal Rights 
Amendment", would, when ratified, become the Twenty~Seventh Amend- 
ment to the United States Constitution. 

Article Vv of the Constitution sets forth the means avail- 
able for amendment of the United States ; Gorse TUE LON: It provides 
as follows: 


The Congress, whenever two thirds of both 
Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or, on the 
Application of the Legislatures of two thirds 
of the several states, shall call a Convantion 
for proposing Amendments. which, in either case, 
shall be valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the 
Legislatures of three fourths of the several _ 
States, or by Conventions of three fourths thereof, 
as the one or the other Mode of Ratification may 
be proposed by the Congress; Provided that no 
Amendment which may be made prior to the Year One 
thousand eight hundred amd eight shall in any 
Manner affect the first and fourth Clauses in 
the Ninth Section of the first Article; and that 
no state, Without its Consent, shall be deprived 
of its equal Suffrage in the Senate. 


Article v sets forth no specific time limit within which ratifica- 
tion by three-fourths of the several states mst take place. This 


263 


lack of specific guidance has resulted in litigation only in several 
incidents. Dillon v. Gloss, 256 U.S. 368 (1921); Coleman v. Miller, 
307 U.S. 433 (1939). In those cases, the United States Supreme 
Court ruled that Congress had sole and unreviewable authority to 
prescribe in advance or, in the absence of such prescription, to 
determine subsequently the period within which the states may 
effectively ratify a proposed amendment. In addition, the Court 
held that Congress had the unreviewable authority to determine 
whether a state's ratification was effective and that a Court could 
not pass on that question even though the state legislature may have 
previously rejected ratification or subsequently voted to withdraw 
the ratification, 

In Dillon v. Gloss, 256 U.S. 368 (1921), Dillon was 
arrested for transporting liquor in violation of the National 
Prohibition Act (41 Stat. 305, 308). He filed an appeal from 
the denial of a writ of habeas corpus, claiming that the Eighteenth 
Amendment was invalid because it contained a seven year time limit 
within which the states had to ratify that amendment. Therefore, 
he argued, the National Prohibition Act (which was based upon the 
Eighteenth Amendment) was invalid and his incarceration was 
unlawful. 

In rejecting this argument, the Supreme Court held that, 
although Article v of the Constitution did not provide a specific 
time period for ratification, ratification could properly take 
place within a "reasonable" period after the proposal of the 
Amendment to the states by the Congress. The Court further said: 


Of the power of Congress, keeping within reason- 
abi? limits, to fix a period for the ratification we 
entertain no doubt. As a rule the Constitution speaks 
in general terms, leaving Congress to deal with sub- 
sidiary matters of detail as the public interests 
and changing conditions may require; and article Vv 
is no exception to the rule. Whether a definite 
period for ratification shall be fixed, so that all 
may know what it is and speculation on what is a 
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reasonable time may be avoided. is, in our 
opinion, a matter of detail which Congress may 
determine as an incident of its power to desig~ 
nate the mode of ratification, 


pillion v, Gloss, 256 U.S. At 373-376, The Court concluded that 
the placing of a seven year limitation upon the period of ratifi- 
cation was a proper exercise of Congressional authority. 

In Coleman v. Miller, 307 U.8. 433 (1939), twenty-one 
members of the Kansas legislature sought a writ of mandamus to 
compel the Secretary of the Kansas Senate to erase an endorsement 
on a resolution stating that the Kansas Senate had ratified the 
proposed Child Labor Amendment. The ratification was assailed 
on three grounds. First, that when the Kansas Senate, in 1937, 
voted to a tie on ratification, the Lieutenant Governor's vote 
in favor of ratification to break the tie was unlawful because 
he was not part of the “Legislature” of Kansas. Second, that 
since the Kansas legislature, in 1925, had rejected the proposed 
amendment, as had 26 other states, the amendment could not be 
ratified by subsequent votes of ratification. Third, that the” 
amendment had lost its vitality because more than a reasonable 
period of time had expired since the amendment was first proposed 
in 1924, 

The ‘Supreme Court was equally divided and therefore 
expressed no opinion on whether the issue of the Lieutenant - 


Governor's right to vote for ratification was proper or whether 

it presented a "justiciable controversy, or a question which is 
political in its nature and hence not justiciable*. 307 U.s. at 

447, The opinion of the Court, written by Chief Justice Hughes, 
ruled that questions concerning the efficacy of ratification in 
light of a previous rejection, and the vitality of a ratification 
which occurs substantially after the proposal of an amendment; are 
political questions to be determined by Congress and not the Courts. 
307 U.8. at 452, 457. Two Justices, Butler and McReynolds, dissented. 
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Four Justices (Black, Roberts, Frankfurter, and Douglas) concurred 
but voted to dismiss the writ on the ground that whole ‘amending 
process “is ‘political' in its entirety, from submission until an 
amendment becomes part of the Constitution, and is not subject to 
judicial guidance, control or interference at any point." 307 
U.S. 459. 

Chief Justice Hughes' opinion relied upon Dillon v. Gloss, 
256 U.S. 368 (1919), stating that Dillon stood for the proposition 
that Congress had the power to fix a reasonable time for ratifica~ 
tion. 302 U.S. at 452. From this the Chief Justice reasoned: 

But it does not follow that, whenever Congress 

has not exercised that power, the Court should 

take upon itself the responsibility of deciding 

what constitutes a reasonable time and determine 

accordingly the validity of ratification. That 

question was not involved in Dillon v. Gloss, 

supra., and, in accordance with familiar principle, 

what was there said must be read in the light of 

the point decided. 
307 U.S. 452-453, He emphasized that because there are no judici- 
ally manageable standards on which to determine the period during 
which ratifications by the states are effective, such question is 
non-justiciable. The concurring opinion emphasized that the courts 
have no authority to guide,control or interfere in any part of the 
amending process bacause the Constitution textually commits that 
process solely to the Congress. 4 


4/ It should be noted that Chief Justice Hughes did not say that 
the Courts have authority to detexmine what constitutes a 
reasonable period. His opinion merely reaffirmed Dillon (a 
reasonable limitation on ratification is required by the 
Constitution) and held that Congress has the responsibility 
to decide what is a reasonable period since the standards 
which must be employed in making such a determination are 
political rather than judicial. 307 U.S. at 453-454. The 
concurring Justices urged that because the Constitution (Cont'd) 
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These two concepts, a textually demonstrable constitutional 
comuitment of the issue to a coordinate political department and 
a lack of judicially discoverable and manageable standards for 
resolving the issue, were subsequently adopted by the Supreme 
Court in Baker v. Carr, 369 U.S. 186 (1962), as two of six 
criteria which mist be considered in determining whether questions 
are political and, as such, non-reviewable by the Courts. 3/ In 
Baker, the Court: citing Coleman v, Miller, stated (at 369 U.3. 
210): 


In determining whether a question falls within 
(the political question] category, the appro- 
priateness under our system of attributing 
finality to the action of the political depart- 
ments and also the lack of satisfactory criteria 
for a judicial determination are dominant con- 
siderations. Coleman v. Miller, 307 U.S. 433, 
454. 


4/ (Cont'd) grants Congress sole control over the amending process, 
"any judicial expreesion [i.e. Dillonand Chief Justice Hughes'. 
opinion) more than mere acknowledgment of exclusive Congres- 
sional power over the political process of amendment is a mere 
admonition to Congress in the nature of an advisory opinion, 
given wholly without constitutional authority." 307 U.S. 
459~460. 


S5/ The other four considerations set out by the Court in Baker 
are: (1) the impossibility of deciding without an initial 
policy determination of a kind clearly for non-judicial 
Giscretion, (2) the impossibility of a court's undertaking 
independent resolution without expressing lack of the respect 
due coordinate branches of government; (3) an unusual need 
for unquestioning adherence to a political decision already 
made; and (4} the potentiality of embarrassment from multi- 
farious pronouncements by various departments on one question. 
369 U.S. at 208-234. 
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As the Court noted in Baker. the political question 
doctrine is primarily founded upon the separation of powers 
within the Federal Government. Baker v. Carr, 369 U.S. 186, 210 
(1962); see also Powell v. McCormack, 395 U.S. 486, 518 (1969); 
O'Brien v. Brown, 409 U.S. 1, 11 (1972) (Douglas dissenting). 
Thus, when the Constitution specifically provides for a decision 
to be made which is legislative rather than judicial in nature, 
Congress has sole and absolute authority to act to the exclusion 
ef the other two coordinate branches. 4 

Court decisions subsequent to Baker have relied primarily 
on the “textually committed" category and the "lack of judicially 
manageable standards" category in ruling on the existence of 
political questions which the courts will not decide. 

In Consumer Union of United States v. Periodical 


6/ In byer v. Blair, 390 F.Supp. 1291 (1975), Judge (now Justice) 
John Paul Stevens, writing for a three Judge District Court, 
discussed the distinction between justiciable and non- 
justiciable questions along these same lines. The Dyer case 
involved a suit by several Illinois State legislators challeng- 
ing a provision in the Illinois Constitution and the rules of 
the legislature, both of which required a three-fifths vote 
for ratification of proposed constitutional amendments. 
Justice Stevens stated his agreement with the rulings in 
Dillon v. Gloss, 256 U.S. 368 (1921) and Coleman v. Miller, 
307 U.S. 433 (1937), that questions about placing restrice 
tions upon the ratification process or determining the 
validity of a state's ratification are non-justiciable 
political questions properly left to Congress, which is equipped 
to deal with the social, economic and political considerations 
involved. He noted, however, that a determination of the 
validity of Illinois' three-fifths rule turned on an interpre- 
tation of a term of the Constitution, the word "ratification". 
The considerations required in interpreting the Constitution, 
Justice Stevens pointed out, were_judicially manageable 

- (unlike those involved in determining the reasonableness of 
time limitations). Accordingly, he found the question of the 
validity of Illinois' three-fifths rule to be justiciable. 


26-365 O- 78 = 18 
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Correspondents' assoc., 515 F.2d 1341 (D.C. Cir. 1975), plaintiffs 
challenged the authority of Congress to exclude certain publica- 
tions from press gallery privileges pursuant to duly promulgated 
Congressional rules. Noting that Art. I, §5, cl. 2 of the Con- 
stitution provided that "({elach House may determine the rules of 
its proceedings ..."% the Court held that the question was textually 
committed to the Congress and thus, Congress' authority to prom- 
gate rules of procedure wag absolute and unreviewable, 515 F.2d 
at 1343, 1351, 

Similarly. in Barry v. United States ex rel. Cumminghan, 
279 U.S. 597 (1929) (a case predating Baker) the Supreme Court 
ruled that a dispute arising out of a Congressional investigation 
into the propriety of a Senatorial election was non-justiciable in 


light of Art. I, §5, cl. 1, which states in part: "Each House 
shall be the Judge of the Elections, Returns, and Qualifications 
of its own Members...." U 

cust as Art. I, §5, cl. 2, an@ art. I, §5, cl, 1 textually 
commit the decision-making process in their respective areas 
exclusively to Congress, so Article V makes Congress the sole 
Federal authority to propose amendments, to determine the mode of 
ratification, or determine whether ratification has effectively 
occurred. Art. Vs Constitution of the United States. Neither the 
President, x nor the Judiciary ¥Y has any role in that process, 
since it is textually committed to Congress. 


7/ Roudebush v. Hartke, 405 U.S. 15 (1972) and Powell v. 
McCormack, 395 U.S. 486 (1969), which strictly construed 
Art. I, §5, ¢l, 1, in no way diminished the vitality of Baker 
and its set of categories. 


Hollingsworth v. Virginia, 3 Dall. [3 U.S.] 378 (1798). 


Coleman v. Miller, 307 U.S. 433 (1939); Baker v. Carr, 369 U.S. 
at 210; Chandler v. Wise, 307 U.S. 474 (1939). 


a 
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Other judicial decisions holding that Congress has sole 
authority to act due to the legislative nature of an issue and 
a concommitant lack of judicially manageable standards are: 

Orlando v. Laird, 443 F.2d 1039 (2d Cir.), cert. denied. 
404 U.S. 869 (1971) (constitutional propriety of means by which 
Congress has chosen to ratify and approve military operations 
in Southeast asia is a political question). = 

Holtzman v. Schlesinger, 484 F.2d 1307 (2d cir, 1973) 
{legality of United States' bombing of Cambodia was non- 
justiciable since basic changes in the Southeast Asian war 
involved questions of military and diplomatic expertise not 
vested in the judiciary). 

National Indian Youth Council, Intermountain Indian 
School Chapter v. Bruce, 485 P.2d 97 (10th Cir. 1973). cert. 
denied, 417 U.S. 920 (1974) (Federal courts are without juris- 
diction when confronted with non-justiciable political questions 
such as determining status of Indian tribes, an area over which 
Congress has exclusive plenary legisfative authority). 

Dexosenko v. State of New york, 427 F.2d 351 (2d Cir. 
1970), aff'g. 311 P.Supp. 126 (S.D. N.Y. 1969) (problems of 
delay in state courts lack judicially discoverable and manage- 
able standards for resolution). 


10/ The Courts in Orlando specifically noted that “the fom 
which Congressional authorization should take is one of 
policy, committed to the discretion of the Congress and 
outside the power and competency of the judiciary, because 
there are no intelligible and objectively manageable 
standards by which to judge such actions". orlamo v. 
Laird, supra. at 1043-1044, 
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In each of these cases, the Courts were called upon to 
make what was tantamount to a legislative determination. In 
each case, the Court refused to make such a determination, ruling 
instead that legislative issues are within the province of Congress 
and not the Courts, As the Court noted in Coleman, questions 
involving “political, social and economic conditions" (such as 
whether a proposed constitutional amendment retains vitality 
despite the passage of time) are better and more properly decided 
by "the Congress with the full knowledge and appreciation ascribed 
to the national legislature”. 307 U.S. at 454. 

In summary, questions involving the appropriateness of a 
prescribed time period within which ratification must occur or 
the period within which states may effectively ratify an amend- 
ment, as well as questions of whether an effective ratification 
had occurred, are questions to be decided by the Congress, not by 
any other coordinate branch of the Pederal Government, Coleman 
v. Miller, 307 U.S. 433 (1939); Dillon v. Gloss, 256 U.S. 368 
(1921). Subsequent development of the doctrine of the non-justici- 
ability of political questions, as set forth in Baker vy. Carr, 369 


U.S. 186 (1962), lends support to this conclusion. since Congress 
has the sole authority to determine the time frame within which 
ratification may occur and since it may make such a determination 
in advance or, if no advance determination is made, after a 
period of time has elapsed, it follows that Congress may amend 

a period which it originally prescribed for ratification whenever 
it determines that political, social, and economic considerations 
justify an extension. 


II. Congress Can Extend The Ratification 
Period By Majority Vote 
The precise issue of the type of majority: vote requirement 


for establishing the period for state ratification of a 
Constitutional 
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Amendment has never before arisen. However, in view of the plain 
maaning of the Constitution, Congressional precedents, as well as 
the procedural nature of the time limitation as set forth in the 
proposed Equal Rights Amendment, a simple majority vote of the 
members present and voting in each House LY is sufficient to 
extend the ratification period. 12/ 


uy/ 


The Supreme Court has ruled that the vote required to propose 
an amendment is two thirds of the members present (assuming 
&@ quorum is present), not two thirds of the entire member~ 
ship of each House. National Prohibition Cases, 253 U.S. 
350, 386 (1920). 


The three principal mathods by which Congress expresses ita 
will are by enactment of a bill, a joint resolution, or a 
concurrent resolution. While the Constitution does not 
dictate the manner in which Congress may choose to express 
its will in carrying out its responsibilities under Article 
Vv. the most appropriate of the three methoda appears to be 
the joint resolution. Constitutional amendments have always 
been proposed initially by joint resolutions. Jefferson's 
Manual, §223. A bill would be inappropriate. Bills enact 
statutes, and are signed or vetoed by the President. 
Constitution, Art. 1, §7, cl, 2. Since it is doubtful 
whether concurrent resolutions retain their vitality after 
the term of the Congress which passed them, the use of a 
concurrent resolution to extend the ratification period of 
the proposed amendment would be certain to generate unnecessary 
litigation. See generally, “Concurrent Resolutions", prepared 
by Congressional Research Service, Library of Congress (dated 
June 9, 1976). Joint resolutions are laws of the land, with 
vitality beyond the term of the adopting Congress. Jeffer- 
son's Mammal, 6397. Since the President does not participate 
in the constitutional amendment process (Hollingsworth v. 
Virginia, supra.), his signature would not be required on 

a joint reaolution extending the ratification period, It 
should be noted that the resolution which declared the 
Fourteenth Amendment to have been ratified (15 Stat. 709), 
which resolution is analogous to a resolution determining 

{or extending} the ratification period, was not signed by 
the President. ‘This Congressional procedure, the (Continued) 


272 


A. The Constitution And Past Congressional 
Procedural Rulings Demonstrate That Matters 
Of Procedure Pertaining To Prospective Amend- 
ments Are Subject To Simple Majority Votes 
Article v of the Constitution provides, in pertinent part, 
that: 


The Congress, whenever two-thirds of both 
Houses shall deem it necessary, shall propose 
Amendments to this Constitution or, on the_ 
Application of the Legislatures of two thirds 
of the Several States, shall call a Convention 
for proposing Amendmenta.... (Emphasis added) 


This Constitutional language specifically requires Congress to 
act by a two-thirds vote in only two matters when it acts under 
Article Vs: (1) when Congress proposes an amendment to the Con- 
stitution and (2) when Congress, upon the application of the 
legislatures of two-thirds of the States, calls a convention 
which will propose constitutional amendments and submit them 
to the States. Equally clearly, Article V places in the sole 
hands of Congress, but without specifying that Congress must act 
by more than a majority vote, the authority to determine whether 
the amendments submitted to the states have been “ratified by t’ 4 
legislatures of three-fourths of the several states, or by con- 
ventions of three-fourths thereof as the one or the other mode 
of ratification may be proposed by. the Congress", 

Past Congressional procedural rulings have been in keep- 
ing with this literal interpretation of article v. It has been 


12/ (Cont'd) Gupreme Court has held, is a binding constitutional 
precedent. Coleman v. Miller, 307 U.S. at 350. See footnote 
17, infra. 
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repeatedly held that the two-thirds vote requirement applies only 
to the vote on the final passage of the amendment. See V Cannon's 
Precedents, §§7029-7039. Thus, as to votes taken within a 
Committee of the whole, or votes to amend a proposed Constitutional 
Amendment, only a simple majority vote is required. Vv Cannon's 
Precedents, §§7031, 7033. Prom these precedents it is clear that 
procedural steps taken prior to the actual vote on final passage 
of the proposal to the states for ratification require only a 
simple majority vote. There is no cogent reason why procedural 
steps taken by the Congress subsequent to the proposal of an 
amendment to the states (so long as the text of the amendment 
voted upon by the states is not affected) should be treated 
differently. i 

AS stated above, Article V of the Constitution requires 
a@ two-thirds vote only when Congress proposes a constitutional 
amendment or calls a convention for proposing constitutional 
amendments, Ly and ‘leaves to the Congress the matters of detail 
pertaining to the mode of ratification, Coleman v. Miller, 207 
U.S. 344 (1939}. One such matter of detail to be filled in by 
Congress is the time period to be allowed for ratification, 
Coleman, supra.) Dillon v. Gloss, 256 U.S. 368 (1921); Cf. Baker 
v. Carr, 369 U.S. 186 (1962). 

Congress‘ extension of the time within which ratification 
of the Equal Rights Amendment may occur is also a procedural detail. 


13/ The Constitution prescribes supermajority votes by the 
Congress for a number of specific situations. See Art. 1, 
§5 (voting to expel a member of Congress); Art. 1, 63 
(impeachment); Art. 1, §7 (override of veto); Art. 2, §2 
(Senate's ratification of treaties); 14th Amendment, §3 
(removal of disability of members of Congress). If the 
framers had intended that a1] aspects of the amending process 
be subject to a supermajority, it is reasonable to suppose 
that they would have expressly so provided. 
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Such an extension would not affect the text of the amendment which 
Congress submitted to the states since the time limitation is 
contained in the "resolved" clause of the joint resolution and 
not in the proposed article of amendment itself. Therefore, 

the states which considered the proposed article of amendment 

did not have to consider any aspect of the seven year limitation 
in deciding whether to ratify the amendment. Hence. Congress' 
extension of the ratification period would not’ prejudice any 
state which previously ratified the amendment and would not 
affect the validity of any prior ratification. 

The history of other amendments (especially when con- 
sidered in light of the Coleman and Dillon decisions) also indicates 
that the time provision is merely a procedural and legislative 
detail that Congress filled in. 

The first seventeen amendments ratified by the states 
and the Nineteenth Amendment contained no time restrictions. 

See letter of Prof. Thomas I, Emerson. published at 116 Cong. 
Rec. 38959 (2972). The Eighteenth (46 Stat. 1056), the Twentieth 
(47 Stat. 745), the Twenty-First (47 stat. 1625), ahd the Twenty- 
Second Amendmenta (61 Stat. 959) contained a seven year time 
Limitation within the proposed article of Amendment. The Twenty- 
Third (75 Stat. 847), Twenty-Fourth (78 Stat. 1117), Twenty- 
Fifth (@&1 Stat. 983}, and Twenty~Sixth Amendments (85 Stat. - 
like the proposed Equal Rights Amendment, contained a seven year 
time Limitation in the "resolved clause". The legislative history 
concerning the seven year limitation in the proposed Equal Rights 
Amendment indicates that the time designation was inserted only 
as a “customary" provision. 116 Cong. Rec. 35959 (1970); 117 
Cong. Rec. 35814-5 (1971) (Cong. Griffiths), 

“When Congress acts to extend the period for ratification 
it would be acting within its constitutionally mandated 
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responsibility of filling in the details as to the mode of 
ratification. Dillon v. Gloss, 256 U.S. 368, 376 (1921). Since 
Congress is fulfilling the same procedural functions, whether it 
be prior to the proposal of an Amendment to the States or after 
its proposal, the vote required to perform that function should. 
be no different. A simple majority, therefore, is sufficient to 
extend a ratification period. 
B. Questions Of The validity of State 

Ratifications Have Been Resolved By 

Congress By Simple Majority vote 

Congress has acted affirmatively in the past to resolve 
disputes concerning the ratification of ameniments and did so by 
a simple majority vote. Since Congress' action in these instances 
was analogous to the prescribing or extension of a ratification 
period, it must be concluded that only # simple majority vote 
would be required to extend the period within which the ERA my 
be ratified by the States. 

During the ratification process for the Fourteenth aAmend- 
ment, the legislatures of Ohio and New Jersey had ratified the 
proposed amendment and then subsequently passed rescinding 
resolutions. During this same period, Georgia, North Carolina, 
and south Carolina had rejected ratification resolutions. However, 
Congress restructured the governments of these three-states (14 
Stat. 428, March 2, 1867) and their reconstituted legislatures 
then ratified the proposed amendment. : 

at this point, the Congress directed the Secretary of 
State to report the number of states which had ratified the 
proposed amendment. The Secretary’s report noted that serious 
doubt had been expressed as to the validity of the ratifications 
of Ohio and New Jersey (which had ratified and then rescinded) 
but that if these states were deemed to have ratified, then the 
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proposed amendment would have been accepted by the requisite 
three-fourths of the states. 15 Stat. 706, 707 (1867). On the 
following day, Congress adopted, by voice vote. a resolution 
listing Ohio, New Jersey, Georgia, North Carolina and South 
Carolina as states which had ratified and declared that the 
requisite three-fourths of the states had accepted the proposed 
amendment. 15 Stat. 709 (1867). The Pourteenth Amendment was 
then declared by the Secretary of State to be a “part of the 
Constitution. : 

This resolution was passed by simple majority vote, a 
fact which is readily apparent from a comparison of the resolu- 
tion with the one which proposed the Fourteenth Amendment to the 
States. While the resolution proposing the Amendment iv stated 
on its face that two-thirds of the House and of the Senate con- 
curred in the resolutions, the resolution which declared the 
Amendment to have been ratified contained no such indication. 
Similarly, the presiding officers in both the House and the 
Senate, where the Amendment was proposed, indicated in the -record 
of the proceedings, as was the custom whenever a two-thirds vote 
was raquired, that the proposing resolution passed by the two- 
thirds vote. 15/ In contrast, the proceedings concerning the 
resolution declaring that the amendment had been ratified was 
silent as to the majority attained. If a two-thirds vote had 


14/ The resolution proposing the Fourteenth Amendment is at 14 
Stat. 358. See also the resolution proposing the Pifteenth 
Amendment at 15 Stat. 346, which also stated on its face 
that two-thirds of the House and of the Senate concurred 
in the resolution. 


15/ The proceedings concerning the proposal of the Fifteenth 
Amendment also noted whenever a two-thirds majority was 


required. See Cong. Globe, 4lst Cong., 2d Sess., pp. 1346, 
1428, 1564. 
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been thought nacessary, the record of the proceedings would 
certainly have noted that such a majority was achieved, or not 
achieved, and the subject of the vote disposed of accordingly. 16/ 
The precedent of the votes on acceptance of the report 
of the Secretary of State regarding ratification of the Four- 
teenth Amendment by simple majority strongly implies that 
the acceptance of ratification is an incident of Congress! power 
to designate the mode of ratification, requiring only a majority 
vote. Indeed, the Supreme Court, by following this Congressional 
precedent, 42/ nas implicitly concluded that the constitutionally 
mandated two-thirds vote required to submit a proposed amendment 
to the states is not required when Congress determines the effec- 
tiveness of a ratification. There is, accordingly, no reason why 
a Congressional determination to extend the period within which 
ratification may occur should require any greater majority than 
its determination that a State has effectively ratified an amend- 
ment. The two matters are substantially analogous to one another. 


16/ It is also significant to note that a roll call vote was not 
taken on the latter resolution. It was the custom at that 
time to take roll call votes on matters pertaining to the 
amending process which required a two-thirds vote. sState- 
ment by Speaker Colfax, Cong. Globe, 40th Cong., 3d Sess., 
p. 245. : 

17/ In Coleman v. Miller, 307 U.S. 433, 450 (1937), the Supreme 
Court expressly held that the historical precedents of Con- 
gress' acceptance of the ratification of the Fourteenth 
Amendment and its treatment of the Fifteenth Amendment was 
dispositive of the question of whether Congress had exclusive 
authority to determine the effectiveness of a state's ratifi- 
cation in light of its previous action to reject or its 
subsequent action to rescind a proposed amendment. Such 
matters, the Court held, were political questions and not 
justiciable by the courts. 
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Cc. Other Congressional Precedents Support The 

View That Congress Can, By A Simple Majority 

vote, get Or Change The Time Period For 

Ratification By The States 

Currently, 1 U.S.C. §106 (b) provides that the General 
Services Administration shall receive notice of state ratifica~ 
tions of a proposed Constitional amendment and shall certify and 
publish the amendment when the requisite number of states have 
submitted ratifications. This statute, delegating authority to 
the csa, 22/ was passed as a part of an ordinary bill. requiring 
only a majority vote of the members present of each House. 

65 stat. 710, : 

In 1967, former Senator Sam Ervin introduced a bill to 
establish a procedure for states to call for a convention for 
the purpose of proposing constitutional amendments. 20/ $.2307, 
90th Cong., lst Sess. (1967). Pour years later, the bill (then 
S.215, 92d Cong., 1st Sess.) was passed by the Senate but it died 
in the House Judiciary Committee. 

The bill set forth a detailed procedure for states to 
request a convention, the mechanics of such a convention and 
the actions of Congress in the overall process. Section 215 of 
8.215 is relevant here because it would have established a 
specific time period for the states to act in requesting the 
convention and for the convention to present its amefdments to the 
states. $215, 6.215, 92d Cong., lst Sess. (1971). As noted, this 
bill was simple, statutory legislation. Although the Senate 


18/ Formerly, this responsibility was delegated to the Secretary 
of State. 3 Stat. 439. 


19/ ail-previous amendment proposals have been initiated by the 
Congress rather than by a convention. 
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passed the bill by a wide margin, the Senate treated it as 
ordinary legislation which required only a simple majority for 
passage. e/, This treatment is consistent with the implied 

view of the Supreme Court, in Coleman v. Miller,‘ 307 U.S. 433, 450 
(1937), that Congress can deal with the issues of prior rejections 
or attempted recisions by enacting an ordinary statute. 

If Congress can, by majority vote, limit the period within 
which states may request a constitutional convention or deal with 
the issue of rejection or rescission by the states, it follows that 
Congress can, by majority vote, enlarge the period of time within 
which the states may effectively ratify a proposed amendment. 


Conclusion 

The foregoing discussion shows that Congress has the 
unreviewable discretion, under Article V of the Constitution, 
as interpreted by the Supreme Court, to determine in advance the 
time within which a proposed amendment must be ratified, to deter- 
mine (in the absence of any advance prescription) whether a pro- 
posed amendment his lest its vitality through lapse of time. and 


ous 2aP enc 


to extend the period within which ratification may occur if it 
deems that such extension. is warranted in view of relevant 
political, social, and economic conditions. 22/ Congress' 
authority to determine the time within which ratification may 


take place is not reviewable by the Courts because it is an 


21/ This proposed legislation was severely criticized by scholars. 
See "Amending the Constitution", 85 Harv. L. Rev. 1612; 72 
Yale L.J. 957. It is important to note, however, that no 
one challenged the authority of Congress to set, by simple 
majority vote, the time limits for state action. 


22/ In other words, Congress could determine that the issues 
addressed by the proposed corstitutional amendment are still 
“live". Coleman v. Miller, 307 U.S. at 453. 
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incident of Congress' power to designate the mode of ratifica- 
tion which is textually committed to Congress by the Constitution. 
In addition, Congress’ action in setting or modifying the ratifi- 
cation period is not reviewable because the factors which must be 
considered in reviewing such action are non-justiciable. The 
language of Article.v itself, the Supreme Court decisions inter- 
preting that article, the Congressional precedents, and the 
procedural nature of the time limitation, which is set forth in 
the preambular portion of the Joint Resolution proposing the 
Equal Rights Amendment rather than the proposed amendment itself, 
all indicate that Congress can extend the ratification period by 
a joint resolution approved by majority vote of the members of 
each House of Congress present and voting. 


Submitted by the National organization for Women to the House 
Judiciary Subcommittee on Constitutional and Civil Rights. . 
Memorandum prepared by the law firm of Lippman & Hart, Washington, 
D.C., with the assistance of Phineas Indiritz, Esq., Washington, 
p.c. : 
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TESTIMONY OF 
ELEANOR CUTRI SMEAL 
NATIONAL ORGANIZATION FOR WOMEN, INC. 


H.J. RES. 638 


MARCH 18, 1978 
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I. Introduction 


My name is Eleanor Cutri Smeal; I am President of the National Organization 
for Women, Inc. (NOW). 

On behalf of NOW, the largest feminist organization in the United States, 
with members and chapters throughout the nation dedicated to achieving equality 
between women and men, I am testifying in support of H.J. Res. 638, to extend 
the date for ratification of the Equal Rights Amendment to the Constitution. 

We are grateful for this opportunity to address the Subcommittee on the 
ERA Extension Resolution. We believe that NOW, which has been a leader in the 
ERA ratification drive and a major supporter of the proposed extension, is in a 
unique position to testify on this matter, espectally in light of our leadership 


in the movement to eliminate sex discrimination in all spheres of our society. 


Il, The Legality of Extension 


With the Subcomaittee's permission, NOW would Like to submit a comprehensive 
legal memorendum for the record on the proposed extension. 
We ate authorfwed io state that the followlig distinguished scholars of Coa- 
stitutional lew have studied the memorandum and concur with its conclusions: 
- Jerome A. Barrwp. Prefessor of Law, George Washington University 
Paul Brest, Professer of bew, Stanford University 
Norman Dorsen, Professor of Law, New York University 
Thomas Emerson, Professor of Law, Yate Law School 


Ruth Bader Ginsburg, Professor of Law, Columbia University 
in the City of New York 


Kenneth L. Karst, Professor of Law, Universty of California 


Laurence Tribe, Professor of Law, Harvard Univerdity. 
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The memorandum concludes that Congress has the “unreviewable discretion, 
under Article V of the Constitution, aa interpreted by the Supreme Court, to 
determine {no advance the time within which a proposed amendment must be rati- 
fied, to determine (in the absence of any advance prescription) whether a pro- 
posed amendment has lost its vitality through lapse of time, and to extend the 
period within which ratification may occur if it deems that such extension is 
warranted in view of relevant poltiical, social, and economic conditions, Con- 
gress’ authority to determine the time within which ratification may take place 
ie not reviewable by the Courts because it is an incident of Congress' power 
to designate the mode of ratification which is textually committed to Congress 
‘ by the Constitution, In addition, Congress’ action in setting or modifying the 
” ratification period is not reviewable because the factors which must be considered 

in reviewing such action are non-justiciable. The language of Article V itself, 

“ the Supreme Court decisions interpreting that article, the Congressional precedents, 
and the srodeidval nature of the time limitation, which is set forth in the pre- 
asbuler portioa of the Julut Reavlucion proposing che Equai xights Amendment rather 
than the proposed amendment itself, all indicate that Congress can extend the 
ratification period by a joint resolution approved by majority vote of the members 
of each House of Congress present and voting." 

A. The Precedent of Extension 

Would passage of H.J. Res. 638, in addition to being constitutionally per- 
missible, be a good precedent from a position of wise policy? What if the prece- 
dent was for another amendment that we would oppose? 

Congress has the sole authority to set the time limit and to review that 
limit. Failure to exercise that authority in one instance does not necessarily 


affect the next instance. In each instance, Congress has-this power. Although 


26-385 O + 78 - 19 
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failure to exercise this power will not necessarily affect the next time, it 
certainly will affect the course of the ERA. What ie at stake is full consti-~ 
tutional rights for women in this century. The goal itself ia worthy of setting 
a legal precedent. In actuality, though, the exercise of the authority of Con- 
gress in the matter of ERA Extension is simply consistent with the prior inter- 
pretations of the Constitution vis-a-vis Congress and the amending process. 

We believe that Congress has the responsibility to review the ERA time lim{- 
tation as it approaches in order to determine whether or not present-day conditions 
need and warrant an extension of time. 

We believe chat not only is it sound policy to reassess a original time 
restrictions of a constitutional amendment but also it would be an abdica- 
tion of responsibility not to do so. For Congress to arbitrarily and rigidly main- 
tain a predetermined time limit without regard to current circumstances would be 
to set an unwise precedent. 

B. ERA Extension and Recission 

Some would seek to tie the Extension question and the recission question. 
Whether or not the time for the ERA is limited to the original seven years or : 
extended, the same question about the validity of recission will be pursued by 
the opponents of the ERA. The minute the 38th state ratifies, be it in the 
extended period or the Limited period, opponents will seek to have invalidated 
the ratifications of the so-called rescinded states. If the precedents of the 
léth_ and 15th amendments are followed, these recissions will be ignored. But 
the crucial issue here is that the question of Extension has no effect on the 
recission question. Only the Congress which is in session at the time of the 


38th state ratification can finally determine the question, 
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Some would seek to link the question of extension with the question of 
recission because they believe the tide has turned againat ERA. We would Like 
to point out that the tide has not turned against ERA, but rather, support is 
groving for the amendment. During the last five years, the opponente of ERA 
have targeted approximately ten states per year for recission attempts. “Those 
opponents have succeeded in obtaining only three recissions during that time: 
in Idaho, Nebraska, and Tennessee. It is interesting to note that while 
Nebraska voted to rescind in 1973, in the same year eight states voted to ratify. 
When Tennessee voted to rescind in 1974, three more states ratified a in that 
year. Since 1975, two more states have ratified, while Idaho voted to rescind 
last year. And just this year, the Oregon legislature defeated an attempt to 
rescind and then spontaneously voted to reaffirm its previous ratification of 
the ERA. Kentucky, which some consider to be the fourth state to have rescinded, 
voted to rescind in direct vielation of its own legislative rules. This so-called 
recission was thus subsequently vetoed by the state's lieutenant governor. In all, 


ERA opponents targeted ten states for recission in 1976 and failed in s11 but one. 
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II, Legislative Bistory 
In the course of Senate proceedings on the ERA, the leading opponent of the 

ERA, Sam J. Ervin, Jr., stated that the time limitation was desirable hecstea 

We still have floating around some unratified 

amendments that we submitted at the time of the 7 

original submission of the Bill of Rights. We 

have some other amendments that have been floating 

around since about 1860. 1/ 
During the same proceedings, Sen. Marlow Cook, a leading proponent of the ERA, 

: quoted Marguerite Rawalt, former Chair of the Presidential Task Force on the Civil 
and Poltiical Rights of Women (1963), who pointed out that the Coleman Suprene 
Court decision (1939) indicated a seven~year time iat would not vitiate a Con- 
atitutional amendment. As stated by Senator Marlow Cock, “Congress itself has 
ithe final determination whether by a lapse of time its proposal t anend the 
Constitution has lost its vitality.” Rawalt's conclusions were entered inte the 
record to underscore that Congress would be required to determine the validity of 
ratification after seven years, even with the existence of a seven-year limitation 
in a proposed amendment. _ 

Clearly, the ERA is not just "floating around." Yhe ERA is as vital, rele- 
vant, and necessary todey as when originally introduced in 1923. Debate on the 
amendment continues; support remains strong; and the condition of society has not 


changed in any way to decrease the need or importance for an Equal Rights Amendment. 


A/ Senator Sam J. Ervin, Jr., 116 Cong. Rec. 36302 (Oct. 12, 1970). 


2/ > Senator Marlow Cook, 116 Cong. Rec. 35959 (Oct. 9, 1970). 
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IV. The Need for Time With Profound Social Issues 

A. The opposition likes to point out that it is taking longer to ratify 
the ERA than any other amendment to the Constitution. 

It took from 1848 until 1920 to win for women the Constitutional right to 
vote -- a total of 72 years. Efforts for ratification of the ERA actually began 
in 1923: even if we used the entire time period of the extension and didn't 
achieve ratification until 1986, it would still have taken only 63 years -- nine 
less than the right to vote, 

Three other amendments -- the 13th (abolition of slavery), the 14th (due 
process), and the 15th (the vote for black men) -- were achieved only by civil 
war. All of the really profound advances of civilization and improvements of 
the human condition have taken enormous effort. 

The ERA, which gives women full civil rights under the Constitution, repre- 
sents another profound aduadee for civilized soctety. It is no wonder that it 
is taking tine anid effort to achieve. 

Note the enclosed table on Women's Suffrage. Seven of the fifteen remaining 
states did not ratify the 19th Amendment until the last half of the twentieth 
century. 

B. The Need for Additional Time in Order to Allow for Reasonable Debate 

For more than a year, the ratification effort has been forced to deal with 
the issue of time itself. Time has become the issue in the unratified states 
rather than the merits of the ERA itself. Opponents diverted legislative atten- 
tion through 4 strategy based on time and the impending deadline. Instead of 
serving ss a mechanism to prevent irrelevant and untimely amendments from 
"floating around," the time limit imposed by Congress has unduly influenced the 


legislative process. As discussion shifted from the serits of the ERA, proponents 


he 
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responded to the strategy of “running the clock" on the issue spontaneously 
with campaign buttons declaring "ERA won't go away.” 

Congress surely could not have predicted, in 1972 when the amendment vas 
finally passed and sent to the states, that time itself would become an issue. 
Nor could Congress have predicted that discussion of the ERA would be obfuscated 
by a national campaign of scare tactics and distortions. For éxample, in several 
unratified states during the 1977 legislative sessions, ERA opponents falsely 
claimed that the amendment, if ratified, would lead to the destruction of the 
Social Security system and the loss of "homemakers' benefits.” Of course, 
officials of HEW and the Social Security Administration immediately corrected 
the record by dismissing these false assertions, but confusion had already oa 
in. Such confusion takes time to resolve. (Attached are copies of opposition 
flyera on Social Security -- Exhibits A and B.) : 

An issue of the profound dimensions of the ERA deserves a reasonable atmos- 
phere in which to be discussed. Those who would place the iseve in an analogy 
to the last emotionally charged minutes of a football game clearly feil to recog- 
nize that human rights is not a game. 

C. The Fallacy of Beginning Anew 

Some argue that if the proponents of ERA would like wore time for considera- 
tion of the Amendment, that the proper tactic is to begin anew with a so-called 
"clean" bill. This argument assumes that we can begin the debate fresh without 
any effect on society other than the renewing of the continuing debate with a 
new amendment. This simply is not the case.. If three additional states have 
not ratified by March 22, 1979, and if the time limit is not extended, the nation 
runs the risk of the courts interpreting the failure of passage of the current 
ERA to mean this nation does not want a national policy prohibiting sex discriai- 


nation, Such an interpretation could lead to the narrowing of the interpretation 
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of the Equal Protection Clause and a drastic limiting of the state and Federal 
statutory efforts to eliminate sex discrimination. In fact, the nation would 

run the unthinkable risk, if we must begin with a new amendment, of tosing the 
gains women have obtained in the past two decades. If we close off debate pre- 
maturely, we will encourage reaching a false conclusion on the issue of sex 
discrimination -- a conclusion which would go against the current trend of 
public opinioa in our society. Rather, if we extend the time on the current 

ERA, the courts will continue to proceed as before, without the possibility of 
reacting to a false message which may be communicated by failure to extend a pre- 
mature and arbitrary deadline. 


D. The Status of ERA in Unratified States 


are 1. Legislative Sessions Vis-a-Vis the Tine Limit 


In the remaining months of 1978, only one state, Illinois, will vote on the 
ERA, (See 1978 Legislative Session Chart.) 

The current deadline has no relevance to state legislative sessions. in 
Florida, the deadline falls before the regular 1979 session even begins in April. 
In Illinois, if there is need for a vote after the 1978 elections, a vote might 
not be possible before the deadline in 1979. In 1977, the Illinois senators 
cact over 200 ballots for a senate president and thus all business was greatly 
delayed. A similar situation is possible in 1979. 

Given the tine line and just he routine organization of a new legislative 
seaatens many states may not have a chance to vote after the 1978 elections. 
Thus, state consideration is undermined by an unrealistic time limitation that 
cute the 1979 legist‘ative cession in half. 

2. State Legislature Elections Vis-a-Vis the Time Limit 
In most of the unratified states the senates have four-year staggered terms. 


Although seven years seems like a long time, with staggered terms there has in 


f. 
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some cases not yet been an opportunity for the electorate to express their views 
on the ERA through the electoral process once a vote has been cast. 

The time limit has helped to make ERA a tradeable issue in stad state legis- 
latures. In 1977 and 1978, publicly committed "Yes" votes in key unratified 
states switched at the last minute to defeat the ERA. In North Carolina (1977), 
where four votes switched, two will not be up for election until 1980; in South 
Carolina (1978), where three switched, none will be up for elect ton before 1979; 
in Florida (1977), where four switched, two will not be up for election until 


1980, In each of these states, it was these votes that made the difference. 


Vv. Support for ERA 

A. Public Opinion Polls 

Public support for the Equal Rights Amendment rénaine strong. Every major 
opinion poll reveals -- in ratified and unratified states, among women and men -- 
that the najority of the population continues to support ratification of the ERA. 

A recent Roper Poll, conducted for National Public Broadcasting, showed that 
53% of the public support the ERA, whereas only 22% oppose it; 15% have mixed 
feelings; and 10% have no opinion, (November, 1977} 

Polls conducted solely in unratified states also reflect the support for the 
ERA. For example, a poll conducted by the St. Louis Globe-Democrat, December 3-6, 
1976, showed that 60% of registered voters surveyed in the statewide poll favored 
Missouri's passage of the ERA -- compared to 272 opposed and 13% undecided. The - 
poll also shows support strongest among younger voters. . . a finding consistent 
with other polls. The Globe-Democrat stated the ERA received "strong backing 
from voters of both sexes and all ages, political persuasions, occupations, 


income levels and areas." (Globe-Democrat, December 28, 1976, p. 4A) 


B. Legislative Action 

Thirty-five states, representing three-fourths of the nation's population, 
have ratified the ERA. 

In several of the states that have failed to ratify, the vote margin has 
been very narrow -~ within a handful of votes (two in North Carolina, two in 
Florida, solid majority votes in Illinois on several occasiona -~- just a few 
ne shy of the 3/5 margin only required in two states, Illinois and Alabama). 
Each year these margins are tending to narrow. 

C. Organizational Support 

Over two hundred organization; including wonen's, civil rights, professional, 
educational, and religious groups, as well as organized labor and both major poli- 
tical parties, endorse the ERA. These organizations represent millions of Americans 
from a vast range of society cutting across income, race, work, age, religious and 
political lines. (A partial listing is included ~- Exhibit C.) 

Emotions and support for the ERA are so strong that over 175 national orga- 
nizations have astereined to boycott unratified states. This list also represents 
4 vast array of religious, educational, women's, and professional groups, as well 


as major labor unions and the Democratic National Committee. 


VI. The Need for the Equal Rights Amendment 


In 1978, the circumstances which led to passage of the proposed Equal Rights 
Amendment by Congress in 1972 have remained with us. The need for the Equal Rights 
Amendment is just as great today as it was six years ago and as great today as 


it was in 1923, when the Amendment was first proyosed to Congress. 


We 
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A. Discrimination on the basis of sex continues to plague our country. 

Federal legislation in the areas of employment, education, credit, and 
Social Security, for example, have not eliminated the need for a comprehensive, 
inclusive statement as part of our Constitution. Such an amendment is necessary 
in order to establish a national policy and to set a standard for the elimination 
of discrimination based on sex. Such an amendment is necessary in order to pro~ 
vide a Constitutional clarification of existing Federal legislation, which cur- 
rently, in and of itself, has not eliminated the rampant sex discrimination 
which still remains. 

An spite of these sipanees in legislation, the reality is that females still 
do not have full rights under the Constitution. The most graphic example is in 
the area of employment, where women continue to be denied equal pay and equal 
employment opportunity on the basis of sex alone. On the average, for every 
dollar a man earna, a woman earns only 57¢. In fact, the wage gap between women 
and wen is widening and women earn less today (as compared to men) than they did 
over twenty years ago. The effect of this is that for the average couple, when 
both partners are employed outside the home, there are two people working for 
only 1 1/2 salaries, And the effect -of this is that single females or female 
heads of households are only able to earn a little over 1/2 of that which their 
sele counterparts are able to earn. Thus, what is at stake is economic inde- 
pendence for women and whether or not women will continue to be relegated to the 
dependence which low status and low wages impose. 

The courts have begun to more narrowly interpret Title VII. The effect haa 
been that employers have been allowed to maintain certain discriminatory seniority 
systems, to maintain pay schedules which do not reflect equal pay for work of 


equivalent value, and to maintain discriminatory disability plans. 
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The Federal employment legislation has simply not been sufficient to remedy 
the pervasive discrimination in employment which women face today. 

It also becomes clear, in light of recent court decisions and enrollment 
statistics, that girls and women, in spite of Title IX of the 1964 Civil Rights 
Act (es amended), do not have an equal opportunity for education, Gavetase 
examination, ft becomes apparent that Title IX has had little if any impact 
at all. 

Other agencies of the Federal government have followed the courte’ lead in 
the matter of sex discrimination. For example,.a male-only scholarship fund 
was granted tax-exempt status by the Internal Revenue Service, which based its 
ruling on their perception that Federal court rulings had not established that 
discrimination on the basis of sex is not contrary to public policy. 

The effect of this is that equality of educational opportunity is not now 
and cannot be expected to become a reality without the Equal Rights Amendment. 

Of all of the areas of discrimination, education is the most critical, Without 
the fullest range of opportunity, individuals cannot expect to maximize or even 
approximate their potential earning capacity. There can be no doubt that one's 
earning capacity ‘As the critical variable in obtaining credit, housing, and 
maximum Social Security benefits. Thus, until equality of educational oppor- 
tunity becomes a principle which does not vary by sex, equality in these other 
major areas will be severely depressed. 

The piecemeal, patchwork maze of statutory restrictions, all extremely 
limited and complex, has not been sufficient in practice to end sex discrimina~ 
tion. Inadequate governmental regulations and poor enforcement of existing laws, 
especially when combined with conflicting court opinions, lead to one inescapable 
conclusion -- the Equal Rights Amendment is clearly needed to establish a national 


policy against s*x discrimination. 
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B. The treatment of sex under the Equal Protection Clause ia according - 
to the whim of the court. 

Beginning in 1873, in case after case, women have been denied Constitutional 
rights as fundamental as voting and as critical as engaging in the profession of 
their choice, 

Early decisions were clear in their findings that the equal protection clause 
did not apply to women. Recent cases have moved towards limited inclusion of pro- 
tection against sex discrimination under t’;: 14th and Sth amendments. However, 
the standard of review in sex discrimination cases and the lack of a consistent 

\ 
standard upon which to judge such cases has led to confusion among the courts 
and real trepidation among those of us who have fought so hard for Constitutional 
equality. 

The year that the Equal Rights Amendment was first introduced in many states, 
the Supreme Court held that "Classifications based on sex. . . are inherently 
suspect and must. . . be subjected to close judicial scrutiny." (Frontiero v. 
Richardson, 411 U.S. 677, 93 S.C. 1764, 36 L. Ed. 2d 583 (1973>) Four justices 
concurred in this decision, b others cautioned: : 

There is. . . reason for deferring a general cate- 

gorizing of sex classifications as invoking the 

strictest test of judicial scrutiny. The Equal 

Rights Amendment, which if adopted will resolve 

the substance of this precise question, has been 

approved by the Congress and submitted for rati- 

fication by the States. If this Amendment is duly 

adopted, it will represent the will of the people 

accomplished in the manner prescribed by the Con- 

stitution.” 
The precedent of Frontiero has not been followed by the courts. Never again 
has the Supreme Court come close to calling a sex discriminatory law "inherently 


suspect." Never again has the Supreme Court subjected a sex discriminatory law 


to “close judicial .scrutiny.": 
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Rather, the Supreme Court has moved further and further away from the con- 
cept of equal codeteten te sex discrimination cases, until firally, last year 
in a split decision, without opinion, the Court let stand a "separate but un- 
equal" ruling. By endorsing the opinion of the Third Circuit Federal Court of 
Appeala which upheld the constitutionality of certain Philadelphia public schools 


that are sex segregated in Vorchheimer v. School District of Philadelphia (532 


F, 2d 880, 3rd Cir. 1976), the Supreme Court reverted to the days of Plessy v. 
Ferguson (1.63 U.S. 537 1896). Much of the same strained rationale for sex 
segregation in Vorchheimer could be inserted appropriately in the Plessy case. 
The dissenting Judge in Vorchheimer substituted sex for race in the Plessy 
decision: 


The object of the (14th) Amendment was 
undoubtedly to enforce the. . . equality 
of the two (sexes) before the law, but in 
the nature of things it could not have 
been intended to abolish distinctions based 
upon (sex), or to enforce social, as dis- 
tinguished from political equality, or a 
commingling of the two (sexes) upon terms 
unsatisfactory to either. Laws permitting, 
and even requiring, their separation in 
places where they are liable to be brought 
into contact with each other do not neces- 
sarily imply the inferiority of either (sex) 
to the other, and have been generally if not 
e universally, recognized as within the compe- 
tency of the state legislatures in the exer- 
cise of their police power. The most common 
instance of this is connected with the estab- 2 
lishment of separate schools for (male) and 
(female) children, which has been held to be 
a valid exercise of the legislative power 
even by courts in States where the political 
rights of (women) have been longest and most 
earnestly enforced. 
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Are we to return to the days when "special" treatment of one clasa of Americans 
is deemed not only Constitutional but appropriate? The Supreme Court leaves 
no other possible interpretation from its holding in Vorchheimer. 

The implications for further litigation under the Fourteenth Amendment in 
erder to obtain equal protection for women are dire. Who of us would feel wise 
advising a woman to litigate her case of sex discrimination knowing the court 
in Vorchheimer did not even require proof of a “rational basis" for sex~-segregating 
public schools? what hope is there for a finding by the Supreme Court that sex 
discrimination is a violation of the Equal Protection Clause of the Fourteenth 
or Fifth Amendments, when they have Just endorsed an opinion on sex dice tation 
analogous to one on race that denied blacks equal protection under the Fourteenth 


Amendment for 58 years? . 


VEL. Support for the ERA Extension 


Over 125 pro-ERA organizations, representing varfous women's, religious, 
civil rights, labor, and political groups, support extension of the March, 1979, 
deadline for ratification of the ERA (a partial list of organizations supporting 
ERA Extension is attached). 

The drive for the ERA Extension proposal has, once again, brought a national 
focus to the ERA and helps to destroy the myth that the ERA is a "states’ rights" 
issue. The ERA is, clearly, a national issue. The ERA is a Federal amendment 
prohibiting discrimination by Federal as well as by state governments. 

VIII. Conclusion 

What will happen if three states do not ratify by March 22, 1979, or if the 
deadline is not extended? Will the debate for Constitutional equality for women 
stop? Of course not. The question is just under what conditions will that 


debate continue. This decision is the responsibility of Congress. 
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Will the debate be continued by forcing the proponents to begin again 55 
years of work and thus endangering the recent gains for wouen's equality by 
sending a false measage to the courts? Or will the debate over the current 
proposed ERA not be terminated prematurely by an arbitrary deadline and 


allowed to continue with no such risk incurred? 


One of the major effects of the ERA will be the shifting of the burden 
for elimination of sex discrimination to those who may discriminate -- the 
government. 

During the pendancy of the ERA, many legislatures have recognized their 
burden to review their laws and pending legislation and to eliminate sex dis- 
crimination where it existe. 

It is inevitable, should the time for ratification expire without the addi- 
tion of the ERA to the Constitution, that the incentive these legislatures have 
to start or to continue efforts to end sex discrimination would be removed. 

Recent studies have shown that there are over 1800 state laws that do dis- 
criminate on the basis of sex. It is an unconscionable burden to expect those 
who are the victims of discrimination to challenge every law and to monitor 
every existing or proposed piece of legislation that discriminates. 

Is this the signal that Congress wishes to send to the states? Is this 
the burden Congress wishes to place on American wosen? 

The overwhelming majority of thie Congress supports the Equal Rights Amend- 
ment. The majority of the American people support the Equal Rights Asendment. 
Surely this Congress will not close the door on Constitutional equality for 


women in this century. 
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Don't Let “ “ERA” Tear Up 
Your Social Security Card | 


Age 


What is "ERA"? 


The Equal Rights Amendment ~ —'a constitu- 
tional amendment promoted by "NOW" and 
other radical women’s libbers (and some sincere 
people} to requiré the government to treat 

. women and men exacily the same regardless of 
their physical and family differences. 


What's wrong with that? | 


{t would probably wipe outa homemaker’ s 
right to get Socisl: Security benefits — that's 
whet . 

Ever since Secial Security started, the 

homemaker has been able to get Social Securlty 

_ boretits hacad ar. her hucboad's carrinugs — 

athough she has never held a paid job OR hes 

uld a paid job only a small PAAT of her life. So- 

ciat Security is NOT equal batween men and wo- 

"men, Homemakers receive superior benefits be- 

cause oursociety recognizes the value of the wile 
"and mother inthe home. 


. Wheat will “ERA” do? 
~ Present family laws are based on the fact that 
women have babies and men do nol "ERA" will 
chencs all laws so that men and women are 
- treated absolutely the same. The wife willlose her 
- present right to be supported by her husband, to 
* getcreditin her husband's name, and to have the 
father of her children provide their primary finan 

cial ee 


26-385 O - 78 = 20 


How will MERAY change Social Security? 
Under “ERA” there can be NO difference of 
treatment between men and women. “Equality” 
could be imposed in one of three ways: 

1} The wife can lose her present homemcker's 
Social Security benefits (because men don't 222 
equat “hornamaker" benefits). 

2) The wife can keop her homemakar's Cocta! 
Security benefits IF the husband is required to 
pay DOUBLE Social Security texes — first on his 
own wages, end second on his homemeker-wife~ 
even though she isn't drawing any wages, This 
would mean paying up to $950 each year in acdi- 
tional Social Security taxes to get the sme 
banofits homemakers receive right now! What a 
ripottt Some ERA proponents urge this ting 
ton. 

3) Congress can vote additional texes on 
everyone in order to pay equal “homemaker” So- 
cial Security benefits to husbands. (The Sec!z: 
Security system is running out of money nove, £0 
any new benefits would require planer taxes.) 


ts your help noeded? 

It cartainly is. 34 states have already ratified 
“ERA” Two of those have rescinded. If 6 mora 
states ratify “ERA,” It will be too late. Act now! 


What can you do? 


Write your State Senators and Representatives, 
at your own State Capital immediately and ask 
them to vote NO on “ERA.” 


minutewomen of florid 


Mas. Vavoe P.. Horrpar 
30 BAN JUAN DMIVE 
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“EXHIBIT B 


What is the Homemaker Tax’? 


A new Social Security tax to be paid by ‘every 
‘band whose wife is not employed ina paid job. 


, 


How would the Homemaker Tax’’ be 
figured} 


1) Estimate how much the husband would have to 
ay a woman to do all the work Mat his wife per- 


“ 


lorms. 

2) Figure the Social Security tax on that amount at 
the self-employed rate of 7.9% For most couples, 
this would mean an additional Federal tax of 
$948 per year. \ 


Wouldn't that mean the husband is paying double taxes?. 


Yes. He would be paying Social Security taxes (1) on his own wages, and (2) on the “assumed wages” 
of his homemaker wife. 


What does this have to do with the Equal Rights Amendment (E.8.A.)? 
Some E.R.A. proponents say that E.R.A. will “require” this Homemaker Tax. For example, the na- 
tionally syndicated financial columnist, Sylvia Poster, wrote in her column of April 9, 1975: 


“The Equal Rights Amendment, when finally passed, will require it.” 
Would this give the homemaker any new Social Security benefits? 
No. The homemaker already receives Social Security benefits. 
Why would anyone promote the “Homemaker Tax? 


The ERA proponents argue that it gives the homemaker new “dignity” to have Social Security in her 
own name instead of her husband's. oa 


Help STOP ERA now -- while there is still time to avoid the “Homemaker Tax.’’ Write your State 
* Senators and Representatives and ask them to vote NO on ERA. A 13¢ stamp today could save you $948 


a yeur. 
Senator William G. Zinkil, Sr. After April 1, address all mail to: 
2814 Madison Street ‘ Senate Office Building 
Hollywood 33020 : Tallahassee 32304 


Capitol Center Telephone Information: 
904/488-1234 
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EXHIBIT C 


Amerfcan Alliance for Health, Physical 
Education, and Recreation 
American Anthropological Assoctation 
American Assocfation of University | 
Professors 
American Association of University 
Women 
“perican Baptist Women 
rican Civil Liberties Union 
American College Personnel Association 
American Federation of Labor-Congress 
of Industrial Organizations {AFL-CI0) 
American Federation of State. County 
and Municipal Employees 
American Federation of Teachers _ 
American Friends Service Uc-mittee 
American Home Economics Asso:fation 
American Newspaper Women's Ciub 
American Personnel and Guidance Association 
American Society for Public Administration 
American Soctety of Plannihg Officials 
American Women in Radio and Telev’sfon 
Americans for Democratic Action 
Assoctation for Women in Mathematics 
Association for Women in Sctence, Int. 
Association of Flight Attendants 
B'nai B'rith Women 


urch Women United 
lition of Labor Union Women 
Communications Workers of America 
Consumer Federation of America 
COPUS (Coalition of Independent College 
and University Students) 
Democratic Naticnal Committee 
Federally Employed Women 
Friends Committee on National Legtslation 
Gray Panthers 
Independent Student Coalition 
Intercollegiate Association for Women 
tudents 
International Ladies’ Garment Workers’ 


ret Act for ERA 
4 


infon 

International Union of Electrical, 
Radio, and Machine Workers 

Jewish Labor Committee 

Jewish Welfare Board 

Latin American Studies Association 

Leadership Conference on Civil Rights 

“ytional Alliance of Black Feninists 

.Ational Assembly of Women Religious 

National Assocfation of Cuban-American 


Women 

National Association of Human Rights 
Workers 

Matfonal Assoctation of Social Workers 

National Association of Women Lawyers 

Nattonal Coalition of American Nuns 


May 15, 1978 


‘ ORGANIZATIONS SUPPORTING ERA EXTENSION RESOLUTION (PARTIAL LIST) 


National Conference of Puerto Rican 
Women 

National Congress of Hispanic American 
Citizens 

National Consumers League 

National Counct] of Administrative 
Women in Education 

National Council of ‘ewish Women 

National Council of Negro Women 

National Council of Senior Citizens 

Nattonal Federation of Temple Sisterhoods 

Natfonal Gay Task Force 

Natfonal Jewish Community Relations 
Advisory Council 

National Legal Aid and Defender 
Association 

National Organization for Women 

National Organization for Women Legal 
Defense and Education Fund 

National Student Assocfation 

National Student Lobby 

National Woman's Party 

National Women's Health Network 

National Women's Potitical Caucus 

Network (A Religious Lobby for Soctal 
Justice) 

New Oemocratic Coalition 

Newspaper Guild, The 

Planned Parenthood: Federation 

Priests for Equality . 

Producers Guild of America, Inc. 

Religtous Committee for ERA (An Enterfaith 
Organization of Catholic, Protestant 
and Jewish Groups) 

Retail Clerks International Union 

Rurual American Women, Inc. 

UAN- International Union, United Automobile, 

~ Aerospace & Agricultural ‘Implement 
Workers of America ; 

Unitarian Universalist Association 

UnitarTaa_Untversal{st Women's Federation 

United Methodist Church Board of Global 
Ministries Women’s Division 

Woman's National Democratic Club Political 
Action Committee 

Women in Communications, Inc. 

Women's Actfon Alliance, Inc. 

Women's American ORT (Organization for 
Rehabilitation and Training) 

Women's Bureau, U.S. Department of Labor 

Women's Equity Action League 

Women's International League for Peace 
and Freedom 

Women’s Legal Defense Fund 

Women's Lobby 

Women's Ordination Conference 

Young Women's Christian Assoctation 
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Ms. Smeat. The memorandum states emphatically that Congress 
has the sole power to extend the time and to do that by two-thirds 
majority. And we believe that this is in keeping with the precedents 
under Coleman v. Miller and Dillon v. Gloss, and all of the other cases 
involved. 

We also believe that the precedent of extension is a policy issue, and 
it is that which I will address myself to, primarily. 

The precedent of extension, we believe, would be a wise policy. In 
fact, we feel that Congress has not only the authority to examine the 
extension question, but we feel that it has the responsibility to do so. 

This is the first time in history that a time limitation has been 
near conclusion, or near being approached. We believe that it is Con- 

authority and responsibility to review the current circumstances 
to determine, if indeed, the subject at hand, the ERA, and indeed, the 
circumstances surrounding it, merits such an extension. : 

We feel that it would be setting an unwise policy and in fact, an 
unwise precedent to rigidly adhere to predetermined time limit with- 
out regard to the current circumstances. 

We Delisve that this would indeed be setting a precedent, because - 
clearly, with all the cases before, Congress has the authority to ex- 
amine the time limit and to change it, and if they chose not to on the 
basis of a belief that they cannot do so, it would be setting a precedent, 
and we believe a precedent that would be unfortunate. Because every 
time a constitutional amendment would come before us in this coun- 
try, then there would be the feeling that the Congress that proposes 
it, would have to be all-knowing, to determine the time that was 
necessary for its consideration. 

We feel that this is not only not wise, but certainly not necessary 
under our Constitution which does not, in article V, in the amending 
article, state a necessary time limit. : 

We think the founders of our country were wise by not putting a 
time limit, because the reality is, one does not know when one proposes 
an amendment, the circumstances and the debate that it will incur. 

We have heard much about the subject of rescission. We believe 
that these are two separate questions and we believe, with Congress- 
man Holtzman, that the subject of extension, is neutral on this ques- 
tion. That in fact, in either the extend time period or the limited time 

eriod, the question remains: What should be done with the rescinded 
tates ¢ 

As you know, there are several that have already rescinded. We 
feel—and in fact, I am somewhat troubled by the representatives’ 
statements here this morning about the fairness of rescission, because 
the question remains: How will rescission be addressed when the 38th 
State ratifies? 

The precedent is that they would be ignored. But of course, we do 
not know what will happen when the 38th State ratifies the equal 
rights amendment. No one can be absolutely certain. 

We believe that the extension issue does not affect this question of 
rescission that exists, whether or not there is an extended period. 

We also think that there is a misperception about the momentum 
of rescission itself; that if you look at the history of what has hap- 
pened in the past 5 years on rescission, you will see that during this 
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period, for example Nebraska rescinded in 1973. In the same period, 
eight States ratified. Tennessee voted to rescind in 1974, and in that 
period three States ratified. Since 1975, two more States have ratified 
and only one—Idaho—has rescinded. - 

Just this year, the Oregon Legislature defeated an attempt to 
rescind; and then, spontaneously voted to reaffirm its previous ratifi- 
cation of the ERA. 

The so-called “rescission” with Kentucky was done in direct vio- 
lation of its own legislative rules, and this rescission was subsequently 
vetoed by the State’s lieutenant governor. 

The question of momentum is not clear at all that it is on the side 
of the opponents. As a matter of fact, we believe that it is on the side 
of the proponents. ; 

Mrs. Schlafly just testified about the New York defeat of the State 
ERA in 1975. What she did not state is that in 1976 both Massachusetts 
and Colorado passed State ERA’s. 

Tie question of momentum, we believe to be put just as easily—that 
the momentum is on the side of the proponents. If you look at the 
legislative history of the ERA and look at that part that surrounds 
the extension, I think it is important to emphasize that, at the time 
that the extension was put—the time limit was put before Congress, 
Senators Marlow Cook, a proponent, put into the record a statement 
of Marguerite Rawalt of the interpretation of Coleman v. Miller that 
indicated the 7-year time limit would not affect the Congress power on 
time limit. " 

What he said was: Congress itself has the final determination 
whether, by lapse of time, its proposal to amend the Constitution has 
lost its vitality. Even at the time the time limit was first proposed, it 
was stated emphatically that Congress had the power to review this. 

Let’s go to the policy questions directly around whether or not a 
time limit should—whether a time extension is merited. We believe 
that it is absolutely essential for profound social issues to have time; 
and we think that the history of our own country indicates this. 

The right to vote took 72 years. It was first introduced into American 
dialog in 1848 and, of course, was not achieved for women until 1920. 
Three other amendments, the 13th, 14th, 15th amendments took a 
civil war. 

The ERA itself is the most profound amendment since the 14th 
amendment, and it is no wonder it has taken time to achieve. 

Incidentally, we have attached in our memorandum the date of 
some of the States—the 15 States, and how long it took them to ratify 
the womens’ suffrage; 7 of the 15 remaining States did not ratify the 
19th amendment until the last half of this tentury. One of them has 
still not done so. 

The need for the initial time is also important in the area of reason- 
able debate. And what has happened is precisely, in the debates sur- 
rounding the equal rights amendment, we believe that there are many 
distortions in the air concerning the amendment. 

We do not believe that there is—that it is accidental that these 
distortions are in the air. As a part of our testimony, we are showing 
just one example of one such distortion. It is an exhibit which shows 
a social security card being torn in two and it says, “Don’t let ERA 
tear up your social security card.” 
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It goes on to assert that the ERA is a threat to your entire social 
security system. This particular flyer was used through the 1977 
campaign—especially in States such as Florida, of course, a State 
with a large senior citizen population. 

And also in another such flyer, which is exhibit B, it quotes Sylvia 
Porter and says that she says that it will require a homemaker’s tax 
if the ERA is passed. Of course, Sylvia Porter, tried to dispell this 
myth and in fact released an article which dispelled—in her attempt 
to dispell all of the myths surrounding the ERA. 

We also immediately got statements from the Social Security Ad- 
ministration, from the Secretary of Health, Education, and Welfare, 
that the assertions in these kinds of pamphlets were totally wrong. 
But in fact, there is much confusion because such distortions are 
prevalent in the air now. 

What does this have to do with the extension of time? Nobody 
that is a sincere and dedicated person in the pursuit of justice, either 
a proponent or an opponent, would like this very important consti- 
tutional issue to be decided in the atmosphere of the final minutes 
of a football or basketball game. What they would want is a reason- 
able atmosphere, and a calm atmosphere in which confusion does not 
reign; and in which, in fact, each side has a chance—an adequate 
chance—to refute and to discuss the issue until in fact a concensus 
has been reached. ; 

Now there is no question—and I think in fact the legislators who 
testified yesterday helped substantiate—that the discussion is going on 
at quite a heated pace— that there is in fact much vitality in the issue. 
And to close this discussion would serve who? It would serve what? 

It would serve confusion. We would obviously want to amend our 
Constitution in a process that allowed the heat of the moment not to 
rule, but in fact time and reason to prevail. 

We fear not time. If in fact it goes against us, it does. But the 
tragedy would be to close the door until the discussion has in fact 
reached some conclusion. 

We also feel it is a fallacy to state the whole proposition of be- 
ginning anew. The proposition of beginning anew is that, simply— 
and this is what some of the opponents are advocating—is that the 
proponents of the ERA would like more time for consideration of the 
amendment; that the proper tactic is to introduce a so-called clean 
bill, 

We argue that this is simply not possible. That in fact, you cannot 
begin afresh without taking some inherent risks, some risks that we 
think are unthinkable. : 

What will happen if by March 22, 1979, three States have not rati- 
fied and there is not an extended period? We believe that there is a 
risk that a message will be sent to the courts: A message that in fact 
this country does not want to end discrimination against women, 
and does not want a standard policy in its Constitution on sex 
discrimination. : 

We know that the court is looking to the discussion surrounding 
the ERA. In the Frontiero case, the concurring judge said that they 
were looking to the equal rightsamendment debate. 

If in fact this debate is not extended, do we not risk that a false 
message will be sent to the court that this debate is concluded? We 
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think that this is an unthinkable risk because it could lead to the 
court’s more narrowly interpreting the equal protection clause; and 
it could lead to a drastic limiting of the State and Federal statutory 
efforts to eliminate sex discrimination. 

Mr. Epwarps. Ms. Smeal, we have about 8 minutes to go to the Hou 
floor for a vote. We will recess at this time and come back in 10 
minutes. 

I would like to introduce the former ranking Republican of the 
House Judiciary Committee, someone we miss very much, the gentle- 
man from Michigan, Mr. Hutchinson. 

[Applause. ] 

[ Recess. ] 

Mr. Epwarps. The subcommittee will come to order. 

Ms. Smeal, you may continue. 

Ms. Smeav. I would like to make a correction in my testimony. It 
seems that in the first sentence of what I was saying prior, I said that 
we believe that it took a two-thirds vote. We believe that it takes a 
mupjority vote to extend the time. I surely would like to make that 
clear. 

I was stating before the recess that—I was talking about the fallaey 
of beginning anew and the risks that we took if we terminated debate 
prematurely by sending a message both to the courts and the State 
legislatures that the situation had been decided ; and that there was not 
to be a standard in this country in the Constitution prohibiting sex 
discrimination; and that this might lead, indeed, to a false interpreta- 
tion of the current discussion. : 

We do not believe that that discussion is over, at all. Whatever 
happens, it will continue. And in fact, the mainstream, or the pre- 
ponderance of opinion is on the side to eliminate sex discrimination in 
our country. pois (Oe 9 ae 

We believe we have demonstrated, both by the support of the amend- 
ment itself, and _by the activity of State legislatures, that in fact it is 
only a viable issue, but it is an issue of majority support, without 
question. 

So that it would be, we think, an unfortunate message that would be 
sent, and perhaps catastrophic to the advancement of women in this 
century; that in fact we could, by not extending the time limit, send 
confusion into the courts and State legislatures, and indeed risk losing 
the gains for women’s rights in the last two decades. 

The status of the ERA in the unratified States, vis-a-vis the time 
limit, is also very important in the legislative sessions. We have pre- 
sented a chart of the remaining ones in 1978. There is only one State 
that could consider the ERA, and that is Illinois. 

The 7-year time limit which has no magic, also does not have any 
relevancy to the State legislative sessions themselves, As you know, 
March cuts in half the legislative season after the 1978 elections. It 
comes at such a time that it is problematical, really, whether you can 
get a vote on in those States because—I will just give you an example 
such as Illinois, where last year to organize it took them some 200 
votes to elect a president of the senate. That is a possibility. 

But. whatever the question is, just routine organization for a new 

- legislative session cuts into January, and perhaps into the beginning 
of February. You are dealing with time, as a real problem. 
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Also, the time limit of 7 years—and I think it is one in which Con- 
gress should really think quite a long time about before marrying it- 
self to 7 years—is not very relevant to the election process in the State 
legislative process. 

Most of the senates of the States are in staggered terms—4-year 
terms. For example, with the ERA, in many States it did not come 


ap for the first time until such a time into the 7-year period that some — 
o) 


, ve people have never stood for election once they cast their first 
allot. : 

It is also quite true that the time limit has helped make ERA a very 
tradeable issue. Because if you look at the State legislative process, 
and you look at who is going to come up for election in 1978, you will 
note that many of the people who switched votes were people who will 
not come up for election until 1980. \ 

The support for the ERA, we believe, remains very, very strong, and 
we can testify that—we can show all kinds of polls which show that it 
is a majority opinion. I have submitted sich polls into the record, 
especially polls in unratified States. 

We also think the legislative action has been consistent, and that in 
fact the arguments that the legislators proposed yesterday that it has 
taken too much time is an argument really on behalf of extending the 
time. Because if in fact it was a dead issue, then indeed there would be 
a better argument for closing debate. But they are consistently remind- 
ing us of the time it is taking, and that indicates how much time and 
support and vitality the issue has. 

Over 200 organizations have supported the equal rights amendment, 
and we are including a partial listing of those organizations. We are 
reminding people that emotions in support are so strong that over 195 
national organizations have determined to not have their conferences 
in unratified States. 

Unlike what Mrs. Schlafly asserted, we are not saying that this is 
the sole reason, or even the one reason for the extension. As a matter 
of fact, as you can tell by my own testimony, I am talking far more 
of the fear of setting back the clock on women’s rights as the major rea- 
son really that the National Organization for Women became in- 
terested, and became an immediate and early supporter of the ex- 
tension. 

I think it is almost impossible, really, to discuss extension of the 
ERA as a real and serious move without talking about the merits of 
the equal rights amendment itself. We have not committed the re- 
sources of our organization for almost its entire life—almost its total 
resources—to the ERA because it is a symbolic issue. We have done it 
because it is absolutely essential for reaching the dream of full eco- 
nomic educational opportunity for women in our society. 

The reason why we are currently in a state of emergency on the ERA 
in our organization is that we believe the life of the equal rights amend- 
ment is indeed in peril. We believe that the risks that we are incurring 
by perhaps closing the door on this amendment are so great in the 
substance of what the equal rights amendment was about, that we are 
incurring a risk of setting back the clock of progress for the advance- 
ment of women in our society, that. we would like to completely make 
that in the uppermost—put that in the uppermost part oF your minds 
—because that is crucial in this whole debate. 
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What will happen? What will happen to the subject of women’s 
rights if indeed three States have not ratified, and if indeed the time 
period is not extended ? : 

Therefore, we speak a great deal about the need for the ERA in our 
testimony because we think that this is central to any informed discus- 
ston of whether or not there should be an extended time. 

I will just give you one illustration of why we think this is central ; 
If indeed the discussion was still lively but it could be shown that it 
had no merit and that it was no longer needed, it certainly would be 
an argument against the extension of time. But we can show you just 
the reverse, and of the need for the equal rights amendment. 

There are all kinds of economic statistics showing you the need for 
women in employment, but I would just like to drop down to one case. 
And that is the Vorchheimer case which occurred in my own home 
State of Pennsylvania, in which a divided court upheld a lower court’s 
decision, and stated that in so doing it was permissible for Sue Vorch- 
heimer to be denied admittance into an academic high school of su- 
perior quality in Philadelphia simply on the basis of her sex. 

There was no dispute that there was no similar facility for girls in 
Philadelphia. This was a public school, solely supported by taxpayers’ 
dollars. And the court divided 4 to 4 and upheld the lower court’s de- 
cision that it was OK to discriminate in this situation. 

As a matter of fact, by so doing, they have upheld the principle 
of separate and unequal in this State hor sex discrimination in ou‘ 
country. This, to me, was an exceedingly troubling decision as an 
advocate and leader in the fight for womens’ rights. What are we 
to do in a situation where our own supreme court is so confused that 
they would divide in half on a situation in which it was, on its face, 
blatant discrimination on the basis of sex and in such discrimination 
the opportunity and the investment of a talented girl was jeopardized ; 
and that there is no question that the solution has not been reached ; 
and that the court is still in this place of confusion on the equal protec- 
tion clause of the 14th amendment ? 

We believe that the situation is so precarious that in fact the balance 
could go the other way if the time is not extended; and that the court 
au begin to even more narrowly interpret the equal protection 
clause. 

The support for the ERA extension is increasing by the day. Cur- 
rently, over 125 organizations support the extension effort. We are 
attaching in our testimony a list of the organizations currently sup- 
porting it. : 

We believe that that list will grow by leaps and bounds as the full 
realization of what is a risk has occurred. Clearly, the ERA is 
national issue, and the entire effort of the extension shows that it is 
a national issue. 

Our opponents have frequently used an argument of States rights, 
that we should go State-by-State. But plenely you cannot have eual 
rights in Pennsvlvania under our Constitution unless indeed three 
more States ratify. 

In conclusion, we would state that we must carefully discuss and 
examine the extension; and that we must in fact ask ourselves very 
serious questions: 
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Will we be forcing the proponents to begin again 55 years of work? 
And will we be endangering the recent gains for women’s equality 
by sending false messages to both the courts and the State legislatures 
by not extending the time? 

We believe that the overwhelming majority of Con supports 
the equal rights amendments. We believe that, also without question, 
the majority of American people support the amendment. 

We believe that it would not be wise for the Congress to send a false 
message to either the courts or to the States, and we believe that it 
would be even more grievous to put more of a burden on American 
women that, without a standard of ending sex discrimination in our 
Constitution and without really the hope of doing so in this century, 
it is inevitable that more and more of the burden to eliminate dis- 
crimination will be placed on the individual woman, case by case. 

It is an inconscionable burden to place on those who are victims 
of the discrimination the responsibility to challenge every law, and 
to monitor every existing piece of legislation for its impact on dis- 
crimination, 

As a matter of fact, it would without question set back the gains 
for women in this century. 

So we emplore that you do not close the door on constitutional 
equality for women in this century; and that you vote to extend the 
time limit. 

Mr. Epwarps. Thank you very much, Ms. Smeal. 

(Applause. ] 

Mr. Epwarps. Our next witness is Dr. Marjorie Bell Chambers, 
president of the American Association of University Women. 

Dr. Chambers, you are recognized, and welcome. 

Dr. Cuampers, Thank you, Mr. Chairman and members of the 
committee: 

I deeply appreciate this opportunity to present testimony on the 
extension of the ratification of the proposed equal rights amendment 
and, as you label it, House joint resolution 6388. 

I am the president of the American Association of University 
Women. AA is an organization of 190,000 members in 1,900 
branches in 50 States, the Mistrict of Columbia, Puerto Rico, and 
Guam. We also have—as some people do not often realize—1,000 col- 
leges and universities, as corporate members of AAUW. 

Our branch membership is representative of a broad spectrum of 
American women. One-third are full-time homemakers, one-third are 
educators in the public schools as well as universities, and one-third 
are employed in business and nonteaching professions. 

For almost a century, AAUW’s purpose has been the advancement 
of women, and our 190,000 women have been working for equality for 
women throughout this period since 1963. In 1971, our organization 
put its full weight behind the support of the ERA, and two national 
conventions since have reaffirmed that ERA is our association’s top 
ae 
We believe that it should be the Nation’s No. 1 priority. AAUW 
ore supports extension of the time available for the States to 
ratify. 

In'the interest of time, Mr. Chairman, I would like to have mv full 
testimony placed in the record, and I will try to go through quickly 
just highlighting my major points. 
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Mr. Epwarns. Without objection, so ordered. 
{The complete statement follows :] - 


STATEMENT OF Dr. MARJORIE BELL CHAMBERS, PRESIDENT, AMERICAN ASSOCIATION 
oF UNIVERITY WOMEN - 


Mr. Chairman and members of the Committee, I nm Dr. Marjorie Bell Cham- 
bers, President of the American Association of University Women. We are an 
organization of 190,000 members in 1,900 branches in the 50 states, District of 
Columbia, Puerto Rico, and Guam, and we have 1,000 colleges and universities as 
members of AAUW. Our membership is representative of a broad spectrum of 
American women; one-third of our members are full-time homemakers, one-third 
are educators, and one-thira are employed in business and the non-teaching pro- 
fessions. For almost a century, AAUW’'s purpose has been the adv incement of 
women. In 1971 our orgenization put its full weight behind support for the Equal 
Rights Amendment; it is our top priority, We strongly support extending the time 
avatlable to the states for ratification. 

Constitutional provisions, legal precedents, and Congressional procedures 
clearly favor an extension of the time period for ratification. Only Congress can 
exercise this prerogative to act favorably on House Joint Resolution 638 and to 
provide the leadership for social justice which has so long been dented to women. 

J shall speak to three points: : 

1. The public will has been thwarted. Despite the good intentions of Congress 
when it established the seven-year limitation for ratification of ERA, that desire 
is being twisted and misused to allow rule by a minority. 

2. Seven years is too short. Progress in human rights and social change has 
historically taken time—time to dispel myths and allay fears, : 

3. The Equal Rights Amendment is a vital issue. Without this Amendment, all 
gains for women’s equality will be impermanent. - 

1. The Public Will Has Been Thwarted.—One of the most compelling reasons 
for the extension is to ensure that the will of the American public not be thwarted. 
The ratified states, which represent 72 percent of the American people, concur with 
the desire of Congress to include women in the Constitution of this country. 
Even in the unratified states, which have only 28 percent of the population, the 
majority of the electorate has shown clear support for the Equal Rights Amend- 
ment. A handful of political figures in these states has cut off, denicd, bottled up 
in committee or stalled the debate and denied the vote. 

Reports from our members in unratified states clearly reveal the difficulty of 
convincing citizens of the fairness of the democratic process in the face of politi- 
cal chicanery. Members who devote considerable time and attention to exercising 
thelr responsibilities and rights as citizens are angered. Additional time is es- 
sential to ensure that the Amendment is fairly debated on its merits and does ~ 
not fall prey to legislative tactics that nullify the participation of citizens in 
the democratic process. 

Article V of the United States Constitution clearly spells out the procedure 
by which Congress sends to the states an article of amendment. AAUW com- 
mends the Congress for its foresight and initiative in approving the Equal Rights 
Amendment for state consideration. Yet not all states have lived up to the in- 
herent moral obligation implicit in Article V that the states would forthrightly 
debate the merits of Constitutional Amendment. The framers of the Constitu- 
tion surely did not intend for state legislative committee procedures to prevent 
any Constitutional Amendment from being voted upon by elected state representa- 
tives. The thwarting of the democratic process by refusing to allow duly elected 
state representatives to vote on the merits of an issue as crucial as a Constitu- 
pee Amendment is an embarrassment and humilitation to the American 
citizenry. 

Factual accounts from constitutents in unratified states illustrate the problems, 
For example, the Virginia House has never debated or voted on the Equal Rights 
Amendment. Year after year, the House Privileges and Elections Committee has 
denied a floor vote. Despite compelling constituent pressure for a House vote, 
despite a 1977 poll in which Virginia voters favored ERA by 59 percent to 28 
percent, despite hearings that overwhelmingly promoted the merits of ERA and 
verified its tremendous constituent support, a handful of men kept the proposed 
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Amendment out of reach of the democratic proesss. Senator Harry F. Byrd, Jr.'s 
Wincester Evening Star in December stated: “. .. the Amendment should be 
given a full and open hearing in both Houses of the General Assembly, and then 
voted up or down. We feel that continuing to bottle up the legislation in com- 
mittes serves little public interest, even though it does attain the goal of ERA 
opponents. ; 

“There’s no idea, we Lelieve, so dangerous and sinister that it can't be talked 
about—or debated—for that reason, let’s bring ERA out onto the floor this year, 
then let the chips fall where they may.” 

The story in another state tegislature is painfully similar. The Greenville, 
S.C. News reported on February 8, 1978, that, “the potentate of the South 
Carolina Senate [L. Marion Gressette} killed the ratification of the Equal 
Rights Amendment ... with dispatch that made even veteran Senate observers 
gasp. Gressette Hstened politely through a day of debate, then simply moved to 
table it.” His Judiciary Committee has virtual veto power over more than half 
the legislation introduced in the General Assembly. 

In IiHnols, the rules have a different twist from other state ratification proce- 
dures. A three-fifths vote is required for passage, not three-fifths of those voting 
and present, but three-fifths of those elected. Had it not been for the three-fifths 
requirement, Illinois would have ratified ERA in 1975. The State of Illinois has 
cveated a situation which makes it nearly impossible for that state to ratify any 
a nendment. 

Because these tactics, distortions and emotionalism generated by a few have 
made it impossible for the Equal Rights Amendment to receive thoughtful and 
careful consideration, Congress has a responsibility to extend the time limit, 

2. Seven Years Is Too Short—Another compelling reason for extension is that 
seven years is too short a time for a recognition and acceptance of social change. 
It took a long time and a revolution to gain our Constitution and Bill of Rights; 
it took a long time and a civil war to adopt the 13th, 14th, and 15th Amendments ; 
it took a long time for women to obtain the vote and for blacks to gain their 
civil rights. 

History reveals the difficulty of debating the merits of legislation and Con- 
stitutional Amendments which deal with far-reaching social issues. The urgent 
need for more time to air fully the merits of the Equal Rights Amendment be- 
comes abundantly clear in light of previous historical patterns of stubborn 
resistance to social change and progress in human rights. Thus, though lamen- 
table, it is not surprising that the same state—Mississippi—which rejected 
the 138th Amendment prohibiting slavery, has still not brought the Equal Rights 
Amendment onto the floor of its legislature for debate on its merits. 

Indeed, during 1919 and 1920, six of the unratified Equal Rights Amendment 
states-——Georgia, Alabama, South Carolina, Virginia, Mississippi and Louisiana— 
denied even the fundamental right of women to vote in. their rejection of the 
Suffrage Amendment. Similarly, resistance to the Equal Rights Amendment 
cones from those same states that resisted the long-awaited Civil Rights Act 
of 1964. Congressional Representatives and Senators from these six states voted 
i near unanimity against that Act in defiance of an ongoing tide of public support | 
for fair treatment in society for all citizens, regardless of race. 

AAUW, in coalition with other women’s organizations, has waged a long, hard 
campaign, knowing that most changes worth achieving require extraordinary 
efforts of their advocates. An issue so fundamental to our democratic principles 
as equality for all cannot be abandoned. We ask Congress to abet, rather than 
impede, our efforts, by assuring the time for the merits of the Equal Rights 
Amendment to be more fully aired and fairly discussed in the unratified states. 
_ 3. A Vital Iseue—A third reason for extension is that the Equal Rights Amend- 
ment is the foundation for permanent equality for women. 

The efforts of concerned citizens in the ratified as well as unratified states 
clearly support the public opinion polls by Gallup, Roper, and Harris in 1976, 
1977, and 1978 which have consistently revealed that the majority of American 
voters favor ratification of tho Equal Rights Amendment. Congress would be 
remiss in its obligations to all the American people should it not upohld the 
will of the majority 

Limited equality has been granted by dozens of Federal laws, regulations and 
court decisions and by those states which have adopted state Equal Rights 


1 Congressional Quarterly Almanac, 88th Cong., 2d sess., 1964 (pp. 606-607, 696). 
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Amendments to their Constitutions and have revised their statutes accordingly. 
Without an explicit Constitutional guarantee of equality embodied in the Con- 
stitution, favorable statutes have no real permanence. There has been no definitive 
Supreme Court decision on equat rights for women. Only recently has the Su- 
preme Court held sex-based legislative classifications in violation of the 14th 
‘Amendment and then only in limited instances. The 1972 report of the Senate 
Committee on the Judiciary found that “The Court has consistently refused 
to apply the 14th Amendment to discrimination based on sex with the same 
vigor it applies the Amendment to distinctions based on race.” The original 
intent of the 14th Amendment was to grant citizenship to the recently freed 
men. In fact, the 14th Amendment-introduced into the Constitution the unequiv- 
ocal word “male” for the first time. Indeed, the word appears three times in that 
Amendment. The 1972 Senate Judiciary Committee report also concluded that 
“the Court has upheld many laws which plainly discriminate against women.” 
The Courts have refused to raise sex discrimination to the level of race 
discrimination. 

The Equal Rights Amendment passed the 92nd Congruss by a vote of 354 to 
23 in the House of Representatives and by a vote of 84 to 8 in the Senate. This 
is indicative of the overwhelming esteem in which Congress holds this Amend- 
ment. That 35 states, representing 72 percent of the American public, have rati- 
fied it concurs with Congressional insistence on the necessity of preserving in 
the Constitution the national commitment to equality under the law, regardless 


of sex, = 
SUMMATION 


In summary, reemphasize that the majority will has been thwarted, that this 
is a vital issue, seven years is too short, and in that regard we have another ma- 
jor point to make. Inclusion of the original seven-year time frame in the legis- 
lation sending the Equal Rights Amendment to the states was never intended to 
restrict thorough debate. Placing the seven-year time period within the legislation 
for the Equal Rights Amendment, but distinct from the article of amendment 
ilself, represented a political decision of the Congress to ensure that the issue 
would uot lie dormant.’ A time frame may have been suitable for such amendments 
as the 20th Amendment concerning Congressional and Presidential terms, and the 
22nd Amendment limiting the President to two terms in office. The proposed 27th 
Amendment requires sufficient time to be understood, to dispel the myths, and to 
quiet unfounded emiotional distrust. 

Historically, Congress has shown reason and flexibility in the political deci- 
sions regarding time frames for ratification. These have ranged from no stated 
time for the First through the 17th Amendments to putting a time limit with the 
text of the 18th, 20th, 21st, and 22nd Amendments. Thereafter, Congress made 
the judgment that a more appropriate formula would be to have a time Hmit in 
the introductory clause of an amendment. However, please note that Congress 
reverted to the Bill of Rights pattern of no time limit for the 19th Amendment— 
Women’s Suffrage—another issue for which myths also had to be dispelled. We 
do not ask for unlimited time but for an extension of seven years. 

Failure to extend now the time limit for the ratification of the Equal Rights 
Amendment would terminate, prior to completion, what Congress initiated six 
years ago. The granting of extended time is an appropriate procedural matter 
to which Congress should give its immediate approval co that at long last the 
American Revolution can be completed by making all American citizens equal 
under the Constitution of the United States. 


Dr. Cuamaens. I will speak to three points: That the public will 
has been thwarted: 7 years is too short a period of time; and that the 
ERA isstill a vital issue. 

First, the public will has been thwarted. One of the most com- 
pelling reasons for the extension is to insure that the will of the 
American public is not thwarted. The ratified States represent 72° 
percent of the American people. Even in the unratified States—which 


1 See Dillon v. Gloss, 256 US 868, 373 (1921). 
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have only 28 percent of the population—the spoke! of the electorate 
has shown clear support for the equal rights amendment. 
A handful of political figures in these States have cut off, bottled 
up in committee, or stolen debate and denied a floor vote. 

Article V of the U.S. Constitution clearly spells out the procedure 
by which Congress sends to the States an article of amendment, yet 
not all States have lived up to the inherent moral obligation implicit 
in that article: That States would forthrightly debate the merits of 
the constituional amendmens, 

The Framers of the Constitution surely did not intend for State 
legislature committee procedures to prevent constitutional amend- 
ments from ek voted upon. The thwarting of this democratic process 
in refusing to allow duly elected State representatives to vote on the * 
merits of an issue as crucial as a constitutional amendment is an 
embarrassment and humiliation to the American citizenry, and a great 
discouragement to my members who are working so hard for its % 
ratification. 

Seven years is too short a time period. I believe this is another com- 
pelling reason. We need to recognize that it takes time for the recog- — - 
nition of and acceptance of social change. The history of civil rights 
in this Nation reveals the difficulty of debating the merits of legislation 
and constitutional amendments which impinge upon far-reaching 
issues, 

The urgent need for more time to air fully the merits of the equal 
rights amendment becomes abundantly clear in light of previous his- 
torical patterns of stubboxn resistance to social change and progress in 
human rights. 

AAUW, in coalition with other womens’ rganizations—partic- 

: ularly my two colleagues here, now, BPW and “ERA America,” has 
waged a long, hard campaign, knowing that most change worth achiev- 
ing requires extraordinary efforts of their advocates. 

An issue so fundamental to our democratic principles as equality for 
all cannot be abandoned. We ask Congress to abet, rather than impede, 
our efforts by insuring the time for the merits of the equal rights 
amendment to be more fully aired and fairly discussed in the unrati- 
fied States. 

ERA is a vital issue. Debate is increasing, not languishing. The equal 
rights amendment is the foundation for permanent equality for women. 

Equality of rights for all is so much a part of the contemporary era 
ae many women mistakeningly believe they already have equal . 
rights. ; . 

However, each day new interest is generated as-more women are 
learning the truth the hard way. And once a woman’s consciousness is 
raised, 1t never goes back down. She knows she has been subjected to 1 
discrimination. 

Limited equality has been granted by dozens of Federal laws, regu- 
lations, and cou:t decisions, and by those States that have adopted 
State ERA equal rights amendments to their constitutions and have 
revised their Sates accordingly. And I must say, I have been privi- 
leged to live in two of those States—New Mexico and Colorado. 

However, without an explicit constitutional guarantee of equality 
embodied in the Constitution, favorable statutes have no real 

permanence. 
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The 1972 report of the Senate Judiciary Committee found that the 
Court has consistently refused to apply the 14th amendment to dis- 
crimination based on sex with the same vigor that it applies to the 
distinctions based on race. 

The original intent of the 14th amendment was to grant citizenship 
to recently freed men. In fact, the 14th amendment introduced into the 
Constitution the unequivocable word “male” for the first time, much 
to the distress of the suffragettes of that time. Indeed, the word “male” 
appears three times in that amendment, 

The 1972 Senate Judiciary Committee report also concluded that the 
Court has upheld many laws which plainly discriminate against 
women. We note the courts have refused to raise sex discrimination to 
the level of race discrimination. . 

The ERA passed the Congress by about a 354 to 23 vote in the House 
of Representatives, and a vote of 84 to 8 in the Senate. This is certain! 
indicative of the overwhelming esteem in which the Senate held this 
amendment. The 35 States representing 72 percent of the American 
public which have ratified concur in preserving within the Constitu- 
tion a national commitment to equality under the law, regardless of 
sex. 

I was in Mexico City for the World Conference on Women and it 
seems to me that, during this international decade for women com- 
mitted to achieving for women equal partnership with men all around 
the world, the lively debate on such a fundamental issue of human 
rights should certainly not be stifled within the United States. 

In summary, I emphasize that the majority will have been thwarted ; 
that ne is a continuing vital issue; and that 7 years is too short in that 
regard. 

I have one other historical point I would like to make. Congress has 
shown reason and flexibility in the political decisions regarding time 
frames for ratification. These have ranged from no stated time—as 
has been earlier noted—to luter having a time limit within the text of 
the 18th, 20th, and 21st, and 22d amendments, and thereafter, Con- 
gress made the judgment that a more appropriate formula would be to 
have a time limit in the introductory clause of an amendment. - 

However, please note that Congress reverted to the Bill of Rights’ 
pattern of no time limit for the 19th amendment—womens’ suffrage—— 
another issue for which myths also needed to be dispelled. 

We do not ask for unlimited time, but for an extension of 7 years. 
The granting of extended time is an appropriate procedural matter 
to which the Congress should give its immediate approval so that we 
can get on with completing the American Revolution by making all 
American citizens equal under the Constitution of the United States. 

Thank you, Mr. Chairman. : 

{ Applause. ] 

Mr. Epwarps. Thank you very much, Dr. Chambers. : ; 

The committee will recess now until 1:30, at which time we will 
hear from—I was not advised that you were unable to be. here this 
afternoon, Ms. Heath. 

Yes, I recognize for purposes of introduction, our valued colleague 
from the State of Massachusetts, Ms. Heckler. ; 

Ms. Hecker. I would like the opportunity to sit with the committee 
and to present Marilyn Heath to this distinguished subcommittee. She 
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has served as the legislative arm with BPW, which was the first or- 
ganization and the most generous organization, throughout its history, 
to support the equal rights amendment. 

[ Applause. } 

. Later, when an umbrella organization became necessary to carry on 
the cause for the ERA, the two cochairs of that organization—-ERA 
America who happen to be,-one a Democrat, Liz Carpenter, adviser 
to the Presidents, and one a Republican who is equally impressive and 
outstanding in her leadership on the issue. 

_ Both of these women have spearheaded a drive to support the equal 
rights amendment and to bring together all of the organizations in- 
volved in the passage of the amendment. They sought a special legisla- 
tive counsel to ERA America who could bring the memory of the 
earliest struggle, which was a very short memory but nonetheless one 
that had almost passed from existence, because the movement has 
changed so dramatically over the years—to bring this memory to the 
ERA America Organization. 

And that woman is Marilyn Heath. I know that she comes to the 
subcommittee from the very important launching pad of the business 
and professional women, and she brings, as well, the support of the 
knowledge of the ERA America Organization which was founded by 
grandmothers and grandchildren and women across America to sup- 
port the passage of this amendment. 

We have heard some excellent witnesses, but I would say, as well, 
that all of them would concur with Marilyn Heath and with ERA 
America in the significance of the issue we are to consider. 

Tam happy to present Marilyn Heath. 

Mr. Epwaros. Thank you. We are delighted to have you, Ms. Heath. 
You may proceed. 

Ms. Heatn. Thank you for those very kind words. I thank the com- 
mittee’s indulgence. I am trying to get to the West Coast for a BPW 
function. As a matter of fact, it is on the equal rights amendment. 

Mr. Chairman, and members of the subcommittee: Iam Marilyn 
Heath, ERA coordinator for the National Federation of Business and 
Professional Women’s Clubs. In addition, I am the past president of 
the Ohio Federation of the BPW, representing this organization in ~ 
periodic ERA lobbying before Congress and before you in 1968 to 
1972, as well as in Ohio’s campaign for ratification of ERA in 1972 
through 1974. se 

BPW is the largest organization for working women in the world, 
and I would characterize my organization as traditional, rather con- 
servative—in fact, the grey flannel suits of the women’s movement. 

[Laughter. ] ; 

Ms. Hearn. My organization, as Ms. Heckler has pointed out, has a 
long history in support of the equal rights amendment dating back to 
1923. Formal action on ERA dates back to 1937 when ratification of 
the equal rights amendment became BPW’s No. 1 priority on its na- 
tional legislation platform. 

It has remained the No. 1 priority for 41 years. We have studied, 
educated, testified, and lobbied for ERA in every State of this Nation, 
as well as in the Halls of Congress. 

We have recognized and-have also always done so, that ERA is of 
itself not a law; it is a standard against which existing laws are meas- 
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ured. Therefore, it should certainly come as no surprise to any of you 
that, while BPW members have been diligently pursuing ratification 
of ERA, your BPW constituents have come to you additionally over 
the years in support of legislation for equal pay, title VII, title LX, 
equal credit, equal opportunity enforcement, and legislation to expand 
the roles of all women. : 

We have had to accept compromises on these pieces of legislation, 
and they remain less than perfect. We have never, however, waivered 
from the absolute principle of equality under the law—no riders, no 
amendments, no compromises on that constitutional standard. 

ERA remains a necessary addition to this document, and I am here 
today to place BPW very tirmly in support of the deadline extension 
for ratification of the ERA. 

Our membership is adamant that the legislative gains that they have 
worked so hard for are not lost as ERA becomes a political football 
and legislative action bends with the hysteria of current events. 

An absolute guarantee is needed to give equal legal rights to women. 
These are my equal rights we are bartering for, gentlemen, and your 
wives’, and your daughters’. It will happen no other way. lt must re- 
main a priority. There can be no deadline for equality under the law, 
and there can be no equivocation on equality under the law. 

Business and professional women believe that Congress has the 
responsibility to set the standard and demonstrate the same concern 
‘ of the body which spoke so convincingly and so overwhelmingly in 
1971 and 1972. It is our feeling that all strategies must be encouraged 
to achieve ratification. 

- BPW is deeply involved in the ratification efforts in 15 States. We 
also support strategies on education, media, certainly a legislative 
strategy, an election strategy, economic sanctions, and extension of 
the deadline. 

All of these, we feel, are appropriate to achieving our No. 1 priority. 
However, members of BPW have gone much further than mere lip 
service in support of this first priority. : 

To implement the strategies, the organization taxed itself $1.50 
per member per year until ratified. That comes to $225,000 a year 
placed in t: . effort of the ratification of the equal rights amendment. 

We have lobbying efforts in serious campaigns. Candidate endorse- 
ment procedures have been encouraged, and personal funds have been 
donated to the candidates that support the equal rights amendment. 

Hc sever, as I travel throughout the country, it is clear that our 
rhembers in all 50 States have not only redoubled their commitment, 
but they are terribly concerned—seriously concerned—by the cur- 
rent status of ERA and the manner in which the amendment is being 
dispatched. 

BPW members are disturbed that free and open floor debate has 
been lacking in four of the remaining States considering ERA— 
Alabama, Mississippi, Utah, Virginia, Indeed, Alabama will never 
consider it again under the current deadline. It has adjourned, and will 
not reconvene until March 27, 1979. 

Ono State has never scheduled it in either body, and that is Missis- 
sippi, and a one chamber’s floor action in not four but five additional 
States that dates back to the 1972-74 era—Arkansas, Georgia, Louisi- 
ana, Oklahoma, and South Carolina. 
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This surely is not the intent of the amending process provided by 
our Founding Fathers and implemented by yourselves. BPW mem- 
bers are disturbed that the normal amending procedures in some States 
have taken a backseat to extraordinary majorities needed : in Alabama 
and in Illinois, and in an advisory referendum in State of Nevada; 
both being used as stalling tactics. 

BPW’s members are disturbed that publicly committed votes for 
the equal rights amendment evaporate under pressure from legislators 
flexing personal political power—as has been outlined to you in 
Florida, Nevada, North Carolina, and South Carolina, 

It is our feeling that the amending process is being generally 
mocked. Certainly the merits of the issue are not a part of the legis's- 
tive deliberation. BPW members are disturbed that three States wouid 
consider ERA only by amending the amendment—as recently as a 
month ago, in Arizona, and in Arkansas, and in Louisiana—which is 
not provided for in the ratification procedure. 

It has become clear that the mandate from Congress is being ignored 
in some states, and women are being toyed with like puppets on a 
string. All of these tactics go beyond the normal give-and-take of 
legislative action. 

BPW’s members are disturbed that misleading statements inneu- 
endo, and outright lies flourish in State houses across the country, with 
no attempt made to seek the truth from constitutional experts. And 
our membership is disturbed that 35 States, representing 72 percent of 
this Nation’s population have ratified the amendment, yet 15 States 
representing 28 percent of the population will decide its outcome. 

In a country that prides itself on majority voice, it seems that the 
vocal minority will hold the power, while professionally recognized 
polls show a clear majority of the population in every section of the 
country supports the ERA. 

There is no question that this is an active, desirable, viable issue that 
has not had sufficient debate and must not be allowed to die. 

This is convention season around the country for business and pro- 
fessional women. Sweeping across the Nation are resolutions p by 
our mernbership in rat fed states to adopt sister States, to raise polit- 
ical dollars, and to lobby for the extension of the equal rights amend- 
ment deadline in order that the voice of the majority may be heard. 

Unratified States have been urged to keep a very clear focus on their 
goals of ratification. At the same time, however, theirs must be very 
specialized priorities. The equal rights amendment has proven to be 
a complex resolution and clearly needs additional time to focus on 
the facts. 

Interest. remains nigh as plans go forward to insure that the voice 
of the majority shall be heard. States cannot continus to dodge what 
is clearly a responsibility which they bear under the amending process 
of the Constitution. 

BPW will not waiver in its effort to secure equality under the law. 
It. is long overdue. We refuse to be divided or diverted from our 
No. 1 priority. And that, iadies and gentlemen, is the united, balloted 
voice of 165,000 members speaking on behalf of extension. 

Thank you. . 

[Applause. | 

Mr. Epwarps. We thank you very much. 
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We do have to go to the floor now. We will take a—nearly an hour. 
We will recess until 1:30. I would presume that we will not have the 
pleasure of questioning you, Ms. Heath. We thank you for your state- 
ment. 

Can the other two witnesses come back at 1:30 for questions? 

Ms. Smzat. Yes. , 

Dr. Cramsers. Yes. 

Mr. Epwarps. We recess until 1:30. 

Again, thank you. 

[Whereupon, at 12:45 p.m., the hearing was recessed, to reconvene 
at 1:30 p.m., this same day. } 
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AFTERNOON SESSION 


Mr. Epwarns. The subcommittee will come to order. 

The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you. Mr. Chairman. 

I thank the witnesses for their excellent testimony and I wonder 
if one or both would develop the point made by Dr. Marjorie Chain- 
bers that the 19th amendment which related to women’s sufferage had 
no time Hmitation on it whatsoever. And as she indicated, the Con- 
gress first imposed the 7-year limitation on the 18th amendment, and 
then the next time they sent an amendment to the States in the 19th, 
they made no reference whatsoever to any time limit. 

This was relatively new information to me, and it does present a 
precedent of sorts. I wonder if either or both of the witnesses—both 
of the witnesses would want to comment on this? 

Ms. Saurav. It is clear from the legislative history that there is 
not a lot of legislative history. I think that is one thing. But to say 
that it is a solid precedent, in view of the spottiness, is just not the 
case. It is not a solid precedent. 3 

One of the things that I feel is that those people who have been 
advocating time limits were doing so so that there wouldn’t be amend- 
ments floating around. , 

I think that if you know the history of the suffrage movement, the 
bulk of the energy for ratification of that amendment occurred before 
it went through Congress. There was a tremendous struggle. In fact, 
the period from 1913 until about 1919, people went to jel. There were 
all kinds of marches and demonstrations, and the activity was so 
intense that I imagine that it would never have occurred to them 
that they were even going to dare put a limit on it. By that time, 
the decision had really been rendered by the country. 

There had been an awful lot of intense effort, State-by-State, for 
the referendum. 

Dr. Cuampers. The State group, because of their discouragement 
over the Federal amendment—and you had a final desperate effort, 
plea, on President Wilson, because of women’s participation in the 
first World War. And I believe it was Dr. Ivan Shaw who pleaded 
with him, saving: “Mr. President, we hope that—we had hoped so 
desperately that during your administration women could finally 
have the right to vote.” 

I believe, as Ellie Smeal has said, it was primarily already won-— 
which may have been the reason—but I still feel it is rather signifi- 
cant that it has not been a consistent pattern; and that of all of those 
which they did revert with, it was the women’s suffrage item, perhaps 
recognizing that—the point I was making at that time in my testi- 
mony was that human rights and civil rights do have a long period 
of time in order to be fully accepted. : 

Mr. Drinan. I would thank you. It illustrates, at least, that the 
legislative history of this whole thing is very sparse, and it is almost 
a happenstance, as I continue to learn that the Congress imposed, or 
places the 7-year limitation. 

For example, the other day when we ratified—or when we had a 
two-thirds vote on the floor of the Congress, the 7-year limitation 
was there, but there was no discussion of that along the lines—just 
something that is there, almost without thinking. 
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Consequently, I wonder if one or both of you would want to talk 
to what Mrs. Schlafly indicated this morning. She said the legislative 
history proves that the intent was that the 7-year rule be just as bind- 
ing, no matter in which paragraph it was placed. Would you want 
totalktothat? — s . 

Ms. Ssceav. That is the reason why we inserted in our testimony the 
statements by Marlow Cook which really indicated that they were 

uite mindful of the Coleman precedent, and that they did not believe 
that they were releasing the authority of Congress around time. 

I think that was very significant. At the time of the debates, the 
said the Congress would still have, whether or not—if the time elapsed, 
the ability to determine if it had lost its vitality. I think that even at 
that time—although there is not a great deal of discussion—it was not 
felt that it was a total finality. 

Mr. Drrnan. Thank you. I think the issue is becoming clearer to 
everyone along the line—your testimony has made it very clear. 

Ms. Smeal, would you elaborate a bit more on the judicial decision 
that you mentioned toward the end of your testimony where the U.S. 
Supreme Court denied review? I want to see the full implications of 
what that decision means. 

Ms. Smeat. I think that it is the Vorchheimer case. And essentially, 
if you look at the entire Supreme Court’s handling of the equal pro- 
tection clause in relationship to sex discrimination, it has had a very 
uneven sort of interpretation of the equal protection clause. 

There seemed to be some hope, at one time, that we could move to- 
ward at least having sex a suspect class, and there was in the Fron- 
tiero decision—which is a decision made around the fifth amendment— 
in the Federal equal protection clause. 

‘It was a decision in which a woman was given a right to have mili- 
tary benefits for her spouse, as well as a man would automatically have 
it; and she could have it, too. In that, there was the use of the words 
that sex would be a suspect class. 

Then we moved away from there. In fact, it was a considerable dis- 
tance, to the point where you got to Verchheimer. That was this year, 
a 1977 decision, in which they upheld by a split decision but neverthe- 
less, it denied Sue Vorchheimer the right to attend an all-male school 
on the grounds only of hersex. 

The important thing there is that this returns us to Plessy v. Fergu- 
son in sex discrimination. I think it returns us to a situation in which 
those people who hoped that the 14th amendment would solve the 
problem, I think it eliminates that hope. 

It would take years and years and years to do that. Incidentally, 
that case—the preparation for the—the illustration, they said that 
something in the case, that sex discrimination or segregation in 
schools, educators felt that it had merit. There was almost no substan- 
tiation of that fact. 

‘This was a public school. And for those people that worry about 
eliminating, or interfering in private schools, this should not have 
hurt. So it really puts those of us who are advocates of equal rights and 
trying to increase opportunity into a position of very little hope of 
pursuing it through the courts, or—and this is even more important— 
of being able to predict what the courts will do. Because this was one of 
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the—a case that, on the surface, you would almost have no chance of 
losing if you think that there js a policy against sex discrimination in 
our country. Yet, we did lose it, and you lost it in such a way that it 
would be very difficult to predict the future. 

Mr. Drinan. This suggests that the women or the girls who have 
been denied a superior education in this school have no remedy under 
statutory law—existing law? 

Ms. S3xrear. Not at the Federal level, they do not. It also, to me, sug- 
gests that here is a possibility, if you look at the interpretation of ual 
protection under the law, of the Supreme Court going backward if 
this amendment should fail by March 22. And that is really the major 
point that I would like to make. 

Because why should we take such a risk when it is not necessary, to 
signal to the courts that the debate on the ERA was concluded when 
it has not been concluded # That would give a false message, but I think 
it would risk injuring the many millions of women in our country. 

Mr. Drinan. My time has expired. I thank you. 

Mr. Epwaros. Mr. Butler? 

Mr. Burzer. Thank you, Mr. Chairman. 

I appreciate the testimony of this panel. Certain questions have been 
raised by the line of questioning of the gentleman from Massachu- 
setts. Let me be sure that I understand that if the 7-year limit had been 
in the body of the amendment itself, as opposed to the resolution of 
submission, extension would not be possible at all? 

What is the view of the panel ? 

Ms. Saueav. Our legal opinion--the opinion of those attorneys that 
we have consulted—would believe not because the problem then would 
be that each one of the States would have voted on it. 

Someone stated earlier—and I don’t remember who—that this was 
before the States. But what is before the States is only sections 1, 2, 
and 3. The preamble has not been before the States. They have not 
voted on that. 

Mr. Butver. I understand your argument in that regard; I want 
to be sure that we all understand. We are here to discuss this question. 

By the narrowest thread of argument, if 7 years had been in the 
body; clearly we would not be here. Since the time limitation is in 
the resolution itself, that permits us to debate this proposed extension. 

Ms. Smxav. I would like to say one thing on that. 

Mr. Butter. Certainly. — 

Ms. SmeEau. That is, that there is some belief—and I think that in 
fact it is quite substantial—that whether or not Congress extended 
the time, that you could proceed. 

Now the reason for that is—and I feel that frankly it is not 
politically viable, and that is the reason why we are going for the 
extension—but there is no question that the amending clause of the — 
Constitution has no time limitation. 

There is also no question that the only precedent involved states 
that Congress has the sole authority to determine whether the ratifica- 
tions are valid or not. 

So it seems to me that if indeed you did pursue and you did get 
the 38, you could go to Congress to determine the validity, or you 
would go through the process of determining the validity even after. 

However, I believe it would be politically not viable because most 
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people would believe that it would be dead, in other words. That’s 
why J’m saying I don’t think it is a “little thread,” because I believe 
the bulk of constitutional authority in the Constitution itself is in 
the direction that there should not be a time limit. Or indeed, if 
there is a time limit, that the Congress has the ability to review it. 

I do not think it is a slender thread. 

Mr. Burter. Certainly we do not want to argue about a 38th ratifi- 
cation which could take place after March. We have other battles to 
fight before we get to that one. 

‘As you may have guessed from my line of questioning, I have 
grave reservations about the wisdom of establishing a precedent for 
changing the rules at this point. It may not be a game, but certainly 
I subscribe to the accepted line of discussion in contract law that was 
discussed by one of the witnesses today. - 

One thing that disturbs me is the argument you keep making that 
you have not had a fair shot at ratification. If I felt you had not had 
a fair shot, then I think that there would be a real basis for an 
extension. 

How can you say that when you have, quite obviously, shown us the 
resources available to you? The complaint of all the legislators who 
testified yesterday, and of those who have submitted letters, is that 
there has been too much activity on the ERA. 

How many times have you been to Virginia? 

Ms. Ssreav. How many times before the legislature in Virginia! 
Before the je gislature= this is one of the problems, and I think this 
is one of the problems that we all bear, as citizens of the United States, 
about the amending process, which is: that if you review the court 
decisions about the amending process and the history of it, one would 
have to have the interpretation that the legislatures have the power to 
assent or not to assent. 

In reality, in a State like Virginia, it has nover been before the 
house of delegates. It has been bottled up in one committee. There 18 
no way to have a firm vote on the house in that State. Nobody really 

_ knows, And you can spend _an awful lot of time on this subject in that 
State on what their representatives believe on this—in fact, they have 
never been asked to cast that ballot. 

It is very difficult for public opinion to register in the electoral proc- 
ess when in fact they don’t even know for sure where they cast it. I 
think it is really remarkable, sir, that here we are into 1978—when I 
was in Virginia and looked at the vote counts, there were so many peo- 

Je that were not—that they had no knowledge of their position on the 

RA in the house. 

I think that is part of the whole amending process, and that is a 
real problem. 

Mr. Butter. You are having as much difficulty getting an answer 
from the State of Virginia as I am having getting an answer from 


ou. 
z My question is: How often have you been in the State of Virginia 
to work on this amendment? 

Ms. Smeav. Have I, personally? Or what is the question? Me, 
personally ? 

Mr. Butuer. You and your organization. 
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Ms. Sareav. Our organization, we have chapters in the State of Vir- 
ginia, and we have membership in the State of Virginia, and they have 
been working on the amendment since it went through the House— 
through the Congress. 

Mr. Butter. For 7 years? 

Ms. Saurav. I am stating it—Has it been before your house of 
delegates? 

Mr. Burter. It has been before the Senate. 

Ms. Sateav. The senate is only one-half the ball game. 

Mr. Butter. Your argument is with the committee system. You are 
not going to foreclose a State’s—— 

Ms. Smear. No; it is not. It is with the process, And the process, 
you are saying—you are saying that you have a hearing in the hall. 
You know, that you have your day, in Virginia. 

I am saying that we do not even know how meny of the members 
of your legislature feel on this subject. They have never had the chance . 
to cast a ballot. I think that that isa very significant point. 

Mr. Butter. How many times have you testified in Virginia? 

Ms. Saeat. I have never testified. 

Mr. Butter. How many times have you been present in Virginia 
when this issue was being considered ? 

Ms. Smeav. Only personally this last session. 

4 a Butter. Has your national organization sent representatives 
own? 

Ms. Sareau. We don’t send them down; we are Virginians, also. We 
have many members in Virginia, and they participate. 

Mr. Butter. Are they not heard every time that the committee con- 
siders this? Do you not have witnesses that testify ? 

Ms. Sareau. Of course we have people who are before a committee 
who, incidentally, changes every year. o give you an example, some- 
thing like—I can’t remember right now—the. Privileges and Elections 
Committee, the chair was defeated but about 9 people were changed, of 
which they did not know their positions. 

Incidentally, the vote on that committee is becoming closer, but 
essentially something like less than 20—or approximately 20 people— 
are determining that position in that State. 

I think that this is a problem in the whole amending process. Is 
the State legislature “business as usual”? Or is this an amending proc- 
ess in which the Congress has asked the State to register their assent 
or lack of assent? 

Incidentally, the question of Iinois, the three-fifths rule, is a serious 
question, where there you have a State passing it by a majority on 
two separate occasions in both houses. And it is not just a close major- 
ity, it isa substantial majority. 

Mr. Butter. I am sympathetic with your luck of success with these 
legislative committees, We have the same problem here. Many people 
want this particular subcommittees to have hearings on abortion ques- 
tions, on busing questions, and other questions. However, the commit- 
tee process is such that the chairman and other members of the sub- 
committee have determined that until there is substantial support, it 
is the responsibility of the subcommittee to screen and consider these 
matters. 
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You have been heard in the committee process. If this amendment - 
does not reach the floor, that is a matter of concern for the State. I 
cannot see how that is going to change. 

Ms, Ssreat. The whole point, though, is that—what is at stake now 
is whether or not—I think the important thing for this body to deter- 
mine is whether or not an extension is merited. So that, in fact, the dis- 
cussion which is going on and is current, and in this State of Virginia 
as elsewhere, can continue to go on, without taking any risk of going 
backward on the subject of women’s rights. 

Mr. Butter. I wield back my time, Mr. Chairman. Thank you. 

Mr. Enwarps. Mr. Volkmer? 

Mr. Votxxer. I am sorry I wasn’t here for your earlier testimony, 
but I would like to know your opinion as to whether or not you be- 
lieve the boycott now in progress is injuring or hurting or helping the 
ratification process in the States. 

Dr. Crraxers. Did you address the question to me? 

Ms. Surat. Which one? 

Mr. Vorkmer. Both of you. 

Ms. Sureau. We don’t know if it is helping or injuring. I think the 
honest answer to that would have to be that we know for sure one 
thing: that over 175 organizations are participating, and they are 
doing it in a very spontaneous manner. | 

Asa matter of fact, it is probably one of the most. spontaneous pub- 
lic expressions of sentiment in this whole effort. It is clear that it 
shows that organizations which have very little other way of express- 
ing themselves have taken this form of expression, which is also at 
their own inconvenience. 

I think that the fact that it has not peaked, it is increasing in momen- 
tum, and in fact the whole effort is increasing in momentum for the 
ERA in general, for the boycott in particular, literally organizations 
daily are voting not to go to unratified States. 

Mr. Votxmer. How do you feel ? 

Dr. CuHampers. My association voted in 1975, long before NOW 
began asking groups to join in such an effort—although NOW had that 
policy for their own association—that we would hold. our national 
meetings only in States which had ratified. 

At our last convention just about a year ago, we decided not to even 
hold our regional meetings in States which had not ratified—which 
means, in the South Atlantic, they keep meeting in West Virginia; 
and in the Southeast, they keep meeting in Kentucky. 

Our.own members seem to feel that it is a worthwhile procedure; 
that there is indeed an effectiveness happening in regard to it. 

I might say that when we did move, we left St. Louis, the Chase Park 
Hotel. and we were in a long discussion with them about our leaving 
their site; and finally we won a promise from them to work within 
their chamber of commerce for the ratification of the ERA in Missouri. 
- Iam not sure that I can say that I followed up on that, but we felt 
that at least our long discussions with them, and our lawyer and their 
lawyer. that we had come to a good understanding. 

Mr. Votxaer. The other thing that I ‘vould ke to know is: I be- 
lieve there have been statements here that really, on an issue like this 
of such importance, there should be no deadline. 
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Dr. Cuasers. I am inclined to feel, right now, that the deadline 
4s being used as a holding operation in some of these legislatures that 
you just watch the clock run out and do not act. 

Mr. VotkmeEr. Does the present resolution before us just extend. the 
deadline? 

Dr. Cuamners. It does, indeed. If I had my druthers, I would have 
no deadline; but I am going to support this piece of legislation. 

Mr. Votkxer. That is the point I am getting at. Really, are we not 
just putting another deadline in place of the present deadline? 

The next question I have to ask both of you, because of things that 
I see that could possibly happen—not in this committee, but—not this 
subcommittee, but in the committee or the House—what about the pos- 
sibility of less than 7 years? 

I know you wouldn’t like it, but it is still better than nothing. Is 
that.not correct ? 

Dr. Cuampers. If I had my own personal—— 

Mr. VotkMer. I know what your personal wish is, but still we have 
to go back to precedents and look at it asa reasonable time. I am sure 
that other Congresses are going to pose that limit as a reasonable time. 

What was a reasonable time When it comes time—— 

Dr. Cuampers. It seems 3, or 5, or 314 years is not going to be any © 
more reasonable, or less reasonable than 7. It is another number pulled 
out of a hat. 

One thing that might benefit us is if it was a half year we might go 
through to September and get through all the spring legislative 
sessions. 

Mr. Vorxaer. I heard the opinion that “for a generation” as being @ 
reasonable time, a “10-year time” as being a reasonable time. 

Ms. Saceau. I would’say that anything longer would be more rea- 
sonable, for the following reason: that the difficulty with the time 
limit is, if it is too short it makes people put teir mind on the time 
rather than the actual debate. It becomes a factor. 

I think the factor in elections has to be really understood. When 
you have 4-year election terms, and a person then has to cast a vote 
and not even face the electorate until after the time limit has expired, 
that becomes a factor in whether or not he is feeling that he is 
accountable. 

I think that short time limits just make time a factor, and I think 
that one of the problems is that you want a process in which you do 
not have to worry about such a factor, but really about the factor of , 
what is before the body. 

Mr. Votxmer. Then, just from a personal viewpoint, how do you 
personally view opponents of the equal rights amendment ? 

(Laughter. ] 

Mr. Vote en. Asa personal view. Let’s drop Mrs. Schlafly and take 
the ordinary lady or man that doesn’t feel that this is the right thing. 

Ms. SMEAL. I would like to go beyond what I personally feel on 
this, because in reality we spent some time in the National Organiza- 
tior. for Women studying the opposition, because we decided that one 
of the problems was that we did not even understand exactly what it 
was that was against this amendment. 

So this past summer, we spent a great deal of time studying the 
opposition. I thought that Father Drinan’s question on whelhier Mrs. 
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Schlafly’s organization had any membership was interesting, because 
I have obviously been an active participant in the drive of ERA for 
some 8 years. 

I cannot quite understand who the opposition is. That was the first 
time that I understood that they didn't have any “members,” because 
in fact they use other names like “Equal Forum,” and “Stop ERA” 
and “Women Who Want to Be Women,” and I can’t remember—you 
look at all these various names, and you can’t figure out who is who. 

They are not organizations like AAUW or BPW or NOW that have 
large memberships or are well known to the public and have major 
conventions, elections, that you would know how they are elected, 
their officials who come on top, and are there? 

And so we decided to look and see who are these people and what 
is the opposition leadership. We have found out that, in reality, it is 
quite remarkable who the leaders are of the organizations. They come 
from a political viewpoint that is quite consistently ultraconservative. 
And most of the leaders of the “Stop ERA” movement hhave been 
active in other ultraconservative causes. They are not people who, for 
the first time, have emerged from this issue. 

They have been generally people who have been very active on other 
issues. That I would say, is a fair statement about the leadership. 
As a matter of fact, I would say that one of the difficulties the pro- 
ponents have with the opponents of ERA is that the bulk of the orga- 
nizations, even, have not been politically active. 

It wasn’t until this year, for example, that the National Organiza- 
tion for Women established a political action arm. Most of us had 
had no kind of political activity. In fact, have been attracting people 
who—this is the only issue that they have been active in. We don’t 
have—in our own ranks, for example, we are not—you can look at 
many of NOW’s publications. 

- When we say our “sole purpose” is the rights of women, that is 
exactly the case. I would say that that is what the bulk of it is. 

Mr. Vo_kmer. My time is up. I am sorry. Again, I don’t really think 
you answered my question, “how do you personally view them?” be- 
cause—Mr. Chairman, I would like to say that, as a person who has 
supported the equal rights amendment for a good many years, I also 
find many of my personal friends, acquaintances, and relatives do 
not support the equal rights amendment. It has been quite enlighten- 
ing to me to find that they are good people, just like everybody else. 
They do have some misunderstandings, in my opinion. 

Ms. Smeau. I have the belief that almost every human being be- 
lieves in what they do and can rationalize that. We are not questioning 
motives as to whether they think what they are doing is right or not. 

Most people believe somewhere that right is on their side. 

Mr. Vo-txmer. OK. 

Mr. Eowarps. Mr. McClory # 

Mr. McCrory. Thank you, Mr. Chairman. 

You said you had been active in the equal rights movement for 8 
years. Was NOW a witness in support of the equal rights amendment 
before the House of Representatives ? 

Ms. Ssteat. Everybody is nodding “yes” in the background. I was 
not active at the national level in 1970. 
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Mr. McCrory. Let me ask both of you: Do you not genuinely feel 
that with almost a year left and with a dozen States at least having 
legislative sessions by the first of the year—including Illinois— 

_that you get this amendment ratified before the March deadline? 

[ Laughter. } 

Mr. McCrory. I have an idea that people on both sides of this ise: 
want to resolve this question and put it behind us. I feel the same as 
all of these members here. 

‘We are all stauch supporters of equal rights for women. Mr. Ed- 
wards, the chairman of the subcommittee, was the principal sponsor 
on the Democratic side, and I was the principal sponsor on the Repub- 
lican side when Congress passed the ERA. 

Do you genuinely feel that you sense ratification ? 

Dr. Cuampers. I want it ratified more than anyeung else. I would 
like to do something different with my life, quite frankly. [Laughter 
and applause. } 

Mr. McCrory. Then you agree with us? 

Dr. Cuampers. I think I touched a trigger. My experience in State 
legislatures—it is out in the Southwest. I come from New Mexico. They 
have a 60-day session on the year following an election. The following 
year, they have a 30-day session, just to deal with the budget. 

March 22 would be just about the time they are getting ready for 


the a Uae bill, and then finish up the session and stop the 
Glock. ig they didn’t come to the end of the 60th day until they were 
through. 


I really don’t see all that happening in January, February, up to 
the third week in March, because the legislatures do take time to get 
organized, they are introducing their bills; this is a very controversial 
thing, and I am afraid that they will just hold off, deliberately, wait- 
ing for the magic day of March 22. 

Mr. McCuory. Most of these State legislative bodies ratified it in 
the first couple of years. There were 30 ratifications the first year; 
thére were 5 years remaining at that point, and since then, there have 
been only 5 ratifications. Please explain your experience in New 
Mexico. 

Dr. CHamBers. New Mexico has its own State ERA. We have 
changed our State statute. I am equal in New Mexico. I am saying 
that that was my experience. I lobbied and worked hard for ERA in 
New Mexico and fought off rescinding three times. I haven’t lobbied 
in the South. 

Mr. McCrory. What State did you say that possibly would not find 
time for this in 1979? 

Ms, Surean. I can give you one example. 

Mr. McCrory. You were talking about-—— 

Dr. Cuambers. I didn’t think there was enough time. 

Mr. McCrory. In New Mexico? 

Dr, Crurampers. I said that my only State experience with lobbying 
is in the State of New Mexico, which is a 60-day session, and you 
would not be able to meet something like that, I think, on the March 22 
deadline, 

Mr. McCrory. Two years, you were talking about? 

Ms. Smea. Most of them are out, now. 

Mr. McCuory. You are talking about a State that had ratified ? 

Dr. Cuampers. Yes. I said that that was my experience. I have not 
lobbied in the South. 
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Mr. McCrory. Have oul Are you able to talk about any of the 
States that have not ratified ? : 

Dr. Cuamaers. I have not lobbied there; my members have, but—— 

Mr. McCrory. I feel very strongly about this boycott, and I agree 
with Mayor Bilandic of Chicago who has expresse himself publicly 
one the boycott was hurting the chances of ratification of ERA in 

inois. 

I received a Mailgram that the Republican Women’s Conference, 
scheduled for June 2 to 4, has been cancelled because of threats of dem- 
onstrations against the holding of the conference. 

I do not think that has made any friends among the Republican 
members of the Illinois House and Senate. Why are you promoting 
this boycott, as I assume you are, Ms, Smeal? 

Ms. SaeaL. NOW—as a matter of fact, all of the groups are promot- 
ing a boycott. The reason we are is it is a form of political expression. 
It is a form of freedom of speech. It is quite a palling—— 

Mr. face You are interested in ratification of the ERA, are 
you not 

Ms. SMEAL. We are interested in ratification of ERA, and we are 
convinced tha we have to communicate in some way that is under- 
standable to peop The intensity of the support for the amendment, 
you know, too often people say that the support for women’s rights, 
and particularly for the ERA, is soft. 

I have been in unratified States—in almost every one of them, as & 
matter of fact—and I have heard legislators say, “Yes, you are for 
that, but we can always make you all happy by having a wife-abuse 
shelter, or a rape-crisis center,” and that you are not just single- 
minded on this. It is true that the women’s movernent is interested 
in a lot of the gains for women in different areas than just the legal; 
however, this is a bottom-line issue for people who are inte in 
human rights for half the population. 

They have to express that. It is a very serious form of expression. 

_ Mr. McCrory. Are you not interested in doing something more than 
just “expressing yourself” and exercising first amendment rights? Are 
you interested in persuading? Are you interested in securing friends 
and supporters? 

It seems to me that the boycott publicity is damaging instead of 
helping your cause. 

Mr. Votxmer. Would the gentleman yield on that point? The rea- 
son I asked that is, I did want to know if you had made an evaluation— 
when I asked the question—because I have friends back there in the 
Missouri Legislature who not too long ago, back in January, in fact, 
I was talking to one who was in my district and he has always been 8 
strong supporter of the ERA. : 

He is quite upset. He calls what you are doing “blackmail.” He 
doesn't intend to vote for the ERA. 

That bothers me. That is just one. Do you see what I am saying? 

Ms. Suceau. Yes, when I answered that question, I said that no 
one knows for sure. I should have said—more strongly stated to you 
also, Representative McClory—that we believe it is in fact effective. If 
we did not think it was effective—and incidentally, the “we,” now, is 
not just NOW, it is all of the organizations articipating. 

And when you are referring to that “Republican oman’s Confer- 
ence,” my understanding of it is that that came from within the 
membership of it. In fact, one of the things I can state emphatically 
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is that we have not picketed or demonstrated at any conference that 
has occurred in a nonratified State. This has been something internal 
within the organizational groups in which those members are saying 
this is something we can do to show our support for the ERA and to 
communicate to those legislators. 

Many of the very legislators who are saying that they don’t think 
it is having an effect, it is the first time that they will then have been 
seriously addressing the equal rights amendment themeelves. 

I am not saying all of them, but a lot of them. They have not 
really paid that much attention to the amendment. 

Mr. McCuory. Yesterday we had a State senator from Illinois, 
Senator Egan, who is a supporter of the ERA. He expressed him- 
self quite strongly about the boycott in Illinois. 

He said it was having an adverse effect on ratification. 

Mr. Epwarns. The time of the gentleman has expired. I would say 
it is a very good sign that these complaints are coming from people 
throughout the country. [Applause.] 

It seems to me that peaceful picketing. neaceful boycotts. peaceful 
strikes are all American methods—highly respected_methods—of 
political activity. They have been used in my home State of Cali- 
fornia for a long time. [Applause.] 

We have the same complaints when the farm workers were saying, 
“Don’t buy this product and don’t buy that product,” and as we know, 
historically, it worked out that they reached an agreement and every 
body on both sides are happier. 

Mr. Drinan. I think we should note thet the official policy of this 
Congress is to boycott Rhodesia. [Applause.] 

Mr. Epwarns. Ms. Smeal, I thought your testimony was very help- 
ful. It was, to me. It is something that I hadn’t thought of. And that 
was: The signal to the courts and to the legislators—indeed, to the 
American people—if this extension did not go through, if we fail, if 
you fail. I think it really would be- very serious; it would be as 
though the Voting Rights Act, for example, was for a certain number 
of years—what was it? Six or seven years? Whatever number—the 
Voting Rights Act legislation would have an end on it. 

We found, after hearings 1 year or so before the expiration, that 
we needed more time so that different minority Americans could 
have the opportunity to vote. In particular, we found that Hispanic 
Americans were still discriminated against, and in certain parts of 
the country, pre-clearance would have to be applied by Federal law. 
So we extended the Voting Rights Act; we applied it to a number of 
other areas, including one entire State. 

And I just wonder what kind of a slap in the face it would have 
been, and signal, if Congress had made the decision that: No, all 
Americans have the right to vote; they are fully enfranchised, and 
we are not going to extend the Voting Rights Act? 

The same would happen if we didn’t extend the life of the Civil 
Rights Commision. It runs out next year. As I mentioned yesterday, 
this subcommittee has recommended to the House, the full committee, 
that the life of the Civil Rights Commission be extended another 5 
years, I believe. And that would have been a signal if we had said, 
“No, we don’t think that that kind of work ought to go on any 
longer.” 
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So I am afraid that it might be a signal that the modest gains that 
women have made in this country are enough, and that perhaps 
they should be chipped away at again because it is just around the 
corner where reverses like that take place. I did appreciate that part 
of your testimony. , 

re there any further questions. 

Mr. Drinan. One point. I wonder if serious consideration has been. 
given, originally; to the proposition that we remove the time limita- 
tion completely 

It seems to me that the time of 7 years, I suppose politically, is 
appropriate, or politically feasible, but it will operate to make time 
the issue rather than the substance of the issue. 

I can conceive of someone proposing a law—in fact, I thought of it 
myself—that would remove any time limitations. Just extend this and 
say that this is important, that the country ratify the ERA, and that 
wo should not have any time limitation whatsoever, even of 7 years. 
[ Applause. ] 


Ms. Smeat. When we originally thought about the amendment;—-~ 


frankly we were in favor of no time limits. It was suggested to us 
that it was not “politically feasible.” We feel that Tent ape speak- 
ing, and from the point of just the eternal principle, really, of human 
rights being indivisible and for all, that in fact there should be no 
time limits on such a discussion. ; 

I still maintain that, from a philosophical standpoint—but from 
a political standpoint, people feel that you have to have a review 
factor. That is another consideration. Of course, as we all know from 
the Coleman experience, Congress, even if they remove the time limit, 
would not be giving up their authority at another time to place it 
thero if it was no longer a viable issue. 

So, you would not lose your authority. Just to reply to something 
tho chairman said about the signal to the court. Our chief opponent 
was talking about the lack of confidence in the country. I can’t think 
of anything, really, that would be more devastating to the people of 
this country—particularly for women who are eeding the cause of 
the more progressive and better future for women—than to have the 
door closed on this discussion in this century. 

It is 1978, and nobody can deny that those States—and it is only 
a handfull of them, really, that the bulk of them have been having 
trouble dealing with simply the 20th century rights for minorities, 
for all kinds of Ae within our society. 

Surely, those that have that attitude cannot be allowed to be the 
pacesetter for the future of our country. I think it would be devasating. 

Mr. Drrnan. I thank you for that statement. Perhaps some of us 
could file a bill that would say no limitation of time, and those that 
want to compromise and substitute could fall into the 7 years. ° 

[Applause. ] 

Mr. Epwarps. Mr. Starek? 

Mr. Srarex. Thank you, Mr. Chairman. 

Mens Smeal, I would like to ask you one more question about the 
ycott. 

You stated here today that the women’s movement was concerned 
with all aspects of women’s equality, and T assume that includes jobs. 
I have seen statistics indicating that the eniployers in the convention 
and tourism industry in this Nation are well over 50 percent women. 
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How can you reconcile your boycott in the unratified States with the 
fact that you are puiling women out of work? 

Ms. Smeau. In keeping with the chairman’s comments about the 
experience with boycotts and strikes, of course boycotts and strikes of 
all kinds have affected the worker; and anything that affects the 
worker always affects those workers at the bottom end of the income 
spectrum even more. But that doesn’t mean that you don’t erp oy 
them, because in the long run the benefits for those people are so muc. 

ter. 

One of the reasons we are fighting for the ERA is so we can have a 
standard against sex discrimination in this country which will give so 
much more impact to every kind of statutory and regulatory adminis- 
trative regulatory policy in our country, so that we can get out of the 
position in which the average American woman who works 40 hours a 
week outside her home, works for less than 60 percent of what her male 
counterpart makes, will end—so we can get out of the conditions, so 
that will end—so we can also end the ond Gt in which homemakers 
~vork every day inside the home and will have some recognition of their 
monetary contributions. 

These are serious, and dramatic, and very important problems, and 
we think that they merit an expression of outrage. That essentially 
is what the boycott is, but it is more than that. It is a form of commu- 
nication which impact is more difficult to ignore than some of the other 
forms of communications that have been sent to these bastions of what 
I would consider “nonprogressive feelings” about women’s rights. 

What we are saying to that is: That in essence, those people who are 
joined with us are many of the very workers that you speak about. 

Incidentally, the people who are seeking to end the boycott through 
the courts are not the unions or the people who are said to be the people 
who are hurt by this. In reality, all the people will be benefited by the 
ratification of the ERA. Those people who have been seeking to end it 
through court proceedings are primarily the States. 

Two States are now suing us—Missouri and Nevada. We have just 
been notified that a third State, Louisiana, will probably enter— 
although we are not quite sure. I am not sure of the condition of that 
case. 

In each of those instances, we do not know of any presure from the 
female workers, or the black workers. Incidentally, on this case, re- 
member: If we should lose the boycott suit in court, it would affect not 
only the womens’ movement but the civil rights’ movement, and the 
labor movement. i 

Mr. Srarex. I happencd to watch your appearance on the “Today” 
show with the Atlanta coordinator for conventions and tourism. She, 
for one, was quite upset about the boycott. 

You had a very engaging debate— 

Ms. Sueau, And she represents industry, too, in that area. 

Mr. Starx. Are there other women who have a position similar to 
that of this woman in Atlanta ? 

Ms. Sueav. I am assuming—because I don’t discriminate on the 
basis of sex, because there are probably as many women as men who 
might be troubled and might be on the other side—but I think the 
case-—I am sure there are other people who feel this way, and primarily 
those who express those feelings are the ones representing industry in 
the States, of course, in those States. 


331 


Most people, inelading the media and every body else, that have 
expressed their opinion feel that it is probably one of the most effec- 
tive things the proponents have done. They are saying it is about 
time the women’s movement is speaking with more economic clout. 

Mr. Starex. Thank you. 

Dr. Chambers, I have one question. After cur morning session, I 
had . ney discussion with Ms. Heath about how her organization 
is polled. 

If I understood her correctly, she indicated that the business and 
professional women poll the presidents of it clubs, not the entire mem- 
bership. At the present time, only two-thirds of those people have 
responded. 

n your statement you note that the AAUW has 190,000 members 
and 1,900 branches in 50 States. Did you poll your membership ? If so, 
how was that membership polled in order for you to reach the position 
that the AAUW supports the extension ? 

Dr. CHAMBERS. We voted at our Minneapolis convention last June to 
reaffirm the equal rights amendment as our number one priority. The 
interpretation of that was then done through a legislative committee, 
with the approval of the board of directors, on a specific item. 

at pre: How many people within the organization would that 
ental 

Dr. Cramsens, Twelve on the legislative committee and 35 on the 
board of directors. They have regional representation. There are 10 
vice presidents. 

Now we did not vote, per se, on extension but we have said that the 
equal rights amendment is our No. 1 priority no matter how, and that 
is the expression that we have. How we go ahead and implement that, 
we have always given it to the legislative committee, which has both 
geographical and technical representation. The board of directors 
have 10 regional vice presidents which are responsible for four to six 
States and they are always able to communicate in that direction. 

Mr. Srarex. Thank you. 

Thank you, Mr. Chairman. 

Mr. Epwarps. Mr. Volkmer? 

Mr. Vouxmer. I wanted to affirm to you that my questions with re- 
gard to the boycott are not to try to dissuade you from it, but perhaps 
for you to attempt in some way to evaluate and see what it is doing, and 
what effect it has. : 

It may not be having the proper effect, because the Missourian who 
brought the suit was the attorney general, and he is a strong opponent, 
and has always been a strong opponent of the equal rights c:nendment. 

I think everybody there recognizes that. It may be that you are on 
the right track; I don’t know. Iam questioning because I did have one 
State representative, who is a friend of mine, who objected to it; that’s 
all. 

If there is some way it can be evaluated—I don’t know. ; 

Mr. Epwarps. We are most grateful to both the witnesses for testi- 
mony that will be extremely useful to the subcommittee and to the 
full committee and to the House of Representatives. ; 

The next hearing on this matter will be tomorrow morning at 9:30 
in this room. 

The committee stands adjourned. 

[ Whereupon, at 2:30 p.m., the hearing was adjourned, to reconvene 
at 9:30 a.m., Friday, May 19, 1978. ] 
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EQUAL RIGHTS AMENDMENT EXTENSION 


FRIDAY, MAY 19, 1078 
‘ House or REPRESENTATIVES, 
SUBCOMMITTEE ON CiviL AND CONSTITUTIONAL RiguTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:40 a.m., in room 
2141, Rayburn House Office Building, Hon. Don Edwards (chairman 
of the ibeoinmittes) presiding. 

Present: Representatives Edwards, Drinan, Volkmer, Butler, 
McClory, and Holtzman. = 

Also present: Catherine LeRoy, assistant counsel; and Roscoe B. 
Starek ITT, associate counsel. 

Mr. Epwaros. The subcommittee will come to order. 

Today we continue our hearings on House Joint Resolution 638, to 
extend the ratification period for the proposed equal rights amend- 
ment ame morning, we plan to shift focus from the political back to 
the legal. 

The purpose of these hearings has been to help the subcommittee 
answer some of the questions most commonly raised in connection 
with the notion of extension. For the past 2 days, we have heard 
testimony on why 7 years is or is not enough time; why it is or is 
not fair to allow more time; why the debate over ERA should or 
should not be allowed to continue. 

Often, at the heart of these questions is an unspoken feeling that 
the ERA is no longer needed or wanted, that court decisions and 
legislation have brought about equality for women, and that to con- 
tinue to strugg for ratification of the equal rights amendment is 
to waste valuable energy and resources on an empty symbol. 

In 1971 and 1972, the Congress decided by an overwhelming vote 
that it wanted to add an sat rights amendment to our Constitution. . 
But if, in the intervening years, the amendment has become super- 
fluous, or merely symbolic, then we, as Members of Congress, should 
not encourage the States to continue a debate that has become point- 
less. Part of our responsibility here is to determine whether the 
conditions giving rise to the amendment had so far changed since its 
submission as to make the proposal no longer responsive to the needs 
which inspired it or whether conditions were such as to intensify 
the feeling of need and the appropriateness of the proposed remedial 
action. These are the factors which must be weighed in the debate 
to extend the ratification deadline. Me 

This morning, we are pleased to have our old friends, the Civil 
Rights Commission, represented by Chairman Arthur Flemming, 
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Forseones Frankie Freeman, and Acting Staff Director Louis 
unez. 
I recognize the gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you, Mr. Chairman. It is like coming home 
with friends like this, and I look forward to your testimony because 
Tam certain it is going to clear up the difficulties that have been pre- 
sented during this week and the previous hearings; namely, that some 
people feel if we had enough Federal laws and adequate enforcement 
the ERA would not be necessary. I look forward to illuminating 
testimony on that precise point. 


TESTIMONY OF ARTHUR FLEMMING, CHAIRMAN; FRANKIE FREE- 
MAN, COMMISSIONER; LOUIS NUNEZ, STAFF DIRECTOR; LUCY 
EDWARDS, DIRECTOR, CONGRESSIONAL LIAISON UNIT; AND 
CHERYL ANN ORVIS, ATTORNEY ADVISER, CONGRESSIONAL 
LIAISON UNIT, REPRESENTING THE CIVIL RIGHTS COMMISSION 


Mr. Epwarps. Chairman Flemming, Commissioner Freeman, and 
Staff Director Nunez, we welcome you. Your complete statements 
will be included in the record. 

You may proceed. 

[The statements follow :] 


STATEMENT OF ARTHUR 8. FLEMMING, CHAIRMAN, U.S. CoMMISBION ON CIVIL 
Rriexuts 


We are happy to have the opportunity of presenting the views of the U. 8. 
Commission on Civil Rights to this Committee as you consider H.J. Res. 638. 
In 1972, by virtue of Public Law 92-486, the jurisdiction of the U.S. Commis- 
sion on Civil Rights was extended to include discrimination on the basis of sex. 

Soon thereafter (in 1973) the Commission prepared a statement in support 
of ratification of the Equal Rights Amendment. That statement read, in part: 

Sex discrimination has been an integral part of the laws, customs, and offi- 
cial practices of the United States throughout its history. The Commission 
believes that the Equal Rights Amendment will provide a needed eonstitutional 
guarantee of full citizenship for women and will assure the rights of both 
women and men to equal treatment under the laws. Ratification of the Equal 
Rights Amendment is an important and appropriate means of alleviating sex 
diserimination—just as the adoption of the 13th and 14th amendments was 
vital to the cause of racial equality.” 

This statement is as relevant today as it was five years ago, for the ERA is as 
important now as it was then. 

The Commission has, in the last five years, done a good deal of work in the area 
of sex discrimination and equal rights. It is clear to the Commission, based on 
our work, that full equal rights for women have not yet been obtained. We 
believe that their attaioment in time to be of benefit to many of today’s citizens 
depends on the ratification of the ERA. 

My colleague, Commissioner Frankie M. Freeman, will identify several sub- 
stantive issues and will discuss the probable impact of the ERA on these issues. 


STATEMENT OF FRANKIE M. FREEMAN, COMMISSIONER, U.S. CoMMISSION ON 
Crvn, RieuTs 


Chairman Edwards, and Committee Members, I am pleased to have the op- 
portunity to appear before you to discuss the continuing need for the addition 
of the Equal Rights Amendment to our Constitution. As Chairman Flemming 


1S8tatement of the U.S. Commission on Civil Rights on the Equal Rights Amendment 
(June, 1973). - 
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has pointed out the Commission clearly supports the Equal Rights Amendment 
and believes that the current status of women's rights is indicative of the need 
for Congress and the States to continue considering the ERA. 


NEED FOR THE EQUAL RIGHTS AMENDMENT 


Ratification and enforcement of the ERA is not a complete solution. It will, 
however, help more than any other single initiative or legislative act. 

Ratification of the ERA would render all sex-based classifications “inherently 
suspect” and would, therefore, provide women with the same protections afforded 
racial minorities under the Fourteenth Amendment. In Fronttero v. Richardson, 
decided on the basis of the Fifth Amendment, the Court did apply “close judicial 
scrutiny” to the issue; however, several Justices appeared unwilling to label sex 
an “inherently suspect classification” while the ERA is pending, as evidenced’ 
by language in Justice Powell's concurring opinion, in which he was joined by 
Justice Blackmun and Chief Justice Burger : 

“There is another, and I find compelling, reason for deferring a general cate- 
gorizing of sex classification as invoking the strictest test of judicial scrutiny. 
The Equal Rights Amendment, which if adopted will resolve the substance 
of this precise question, has been approved by the Congress and submitted 
for ratification by the States. If this Amendment is duly adopted, it will represent 
the will of the people accomplished in the manner prescribed by the Constitution. 
By acting prematurely and unnecessarily, as I view it, the court has assumed & 
decisional responsibility at the very time when state legislatures, functioning 
within the traditional democratic process, are debating the proposed Amendment. 
It seems to me that this reaching out to pre-empt by judicial action a inajor polit- 
ical decision which is currently in process of resolution does not reflect appropri- 
ate respect for duly prescribed legislative processes.” * 

Cases since Frontiero have not resolved “the substance of the precise ques- 
tion” involved. Passage of ERA would assure full Fourteenth Amendment 
protection to women, in the same way that race is now protected. 

Some people say that State and Federal laws requiring reform to eliminate sex 
bias can be amended on a piecemeal basis in the absence of the ERA. Without the 
Amendment, however, it is unlikely that such revision would be undertaken with 
the requisite thoroughness, espectally since no compelling mandate would exist. 
Further, such an effort would require a single coherent theory and consistent 
national application to achieve equity for the majority of American citizens. 
As an example, in a title-by-title review of the U.S. Code released in April 1977, 
the Commission found over 800 unwarranted sex-based differentials, the cumt- 
lative effect of which was to assign to women, solely on the basis of their sex, 
a subordinate or dependent role.’ This made plain the sex discrimination inherent 
in our Federal laws. 

The ERA is needed, too, for the important symbolic function it serves. It will 
legitimize the claim for equality and dramatize the need for a new commitment 
to equality. Furthermore, the ERA will sanction the instinct to move out of tra- 
ditional roles because of its emphasis on uniqueness and individually rather 
than classes of people. More than merely allowing women to demand equal rights 
and to make non-traditional role choices without guilt, the ERA will encourage 
them to do so.* : 

Indeed, precisely because some progress has been made by women in the past 
few years of the equal rights struggle, the present need for the ERA is great, 
for now the hopes, dreams and plans of millions and millions of women and girls 
throughout this country have been influenced by today’s progress and tomorrow's 
promise of full equality, in a way so strong that it would be cruel if the ERA— 
the ultimate vehicle for progress—was denied them. 


WHAT THE ERA WILL CO 


I would now like to highlight some of the changes the ERA will bring about 
in terms of the law and equal opportunity. 


-1Fronttero v. Richardaon, 411 U.S. 677, 691 (1973). 

2U.8, Commission on Civil Righte, Sez Bias in the U.8. Code, p. 204 (1977). 

8 Brown, Freedman, Katz ani Price, Women’s Rights ond the Law (New Yorker: Praeger 
Publishers, 1977), p. 11. 
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Essentially, ERA will create a uniform national standard and mandate for 
legislative reform, because it will establish the principle of equality as applied 
to all laws. The ERA will not affect private conduct not regulated by statute. 
There are at least five major categories of legislation which distinguish on the 
basis of sex that would be affected. These include the following: 

1. Laws which confer a benefit, privilege or obligation of citizenship to one 
sex; 

2. Laws which limit the opportunities of one sex; 

3. Laws which make age distinctions on the basis of sex; 

4. Laws which distinguish between women and men on the basis of 
alleged physical differences ; 

5. Laws which provide for separation of the sexes (public interest and 
privacy concerns). 

The first category in this list of legislation includes statutes such as those 
that require a minimum wage or a rest period for only one sex or those that allow 
aHmony to be granted to wives but not to husbands. Laws which fail into this 
first category would most likely have their benefits extended to those who had 
initially been omitted from coverage. For instance, in Title VII employment op- 
portunity cases, the courts have found that such scatutes need not be invalidated 
to eliminate discrimination—rather, the coverage of the legislation could be 
extended in order to accomplish the same goal. 

Specific examples of the type of revision that would be required for legislation 
in category one include the followine: extending coverage of state protective 
labor laws to men; making men eligible to receive alimony and child support pay- 
ments under the same conditions as women; awarding custody of children on the 
basis of child’s welfare anu not maternal preference. 

Those laws which fall into the second category—laws limiting the opportunities 
of one sex—will most likely have to be invalidated. The legislation which falls 
into this category includes: statutes which prohibit women from entering cer- 
tain occupations (such as bartending and mining) ; discriminatory public school 
admissions and standards policies; disparites in prison sentencing that are based 
on sex; and jury exemptions based on sex alone. Laws defining a married 
women’s legal rights and obligations will require extensive revision. 

The third category of laws, concerning age distinctions based on sex, would 
probably necessitate two courses of action. If the age restriction limits individual 
freedom, the lower age would probably apply; on the other hand, if the 
limitation actually bestowed some sort of benefit or privilege, the higher age 
would be applicable. 

The fourth type of laws, those that distinguish between women and men on 
the basis of alleged physical differences, would be invalidated unless based on 
characteristics that apply to one sex. In fact, the only unique physical charac- 
teristic has to do with reproductive capacity. So long as a law deals with a 
physical characteristic found in all or some women but no men or, in all or some 
men but no women, that law may stand. Thus, paternity laws would not be 
invalidated. 

Finally, separation by sex, where an overriding compelling public interest 
and/or privacy concerns are present, would be permitted. An example of this 
type of action would be the maintaining of separate restroom facilities. 

I would like to highlight now the statur of women in some specific substantive 
areas and will briefly describe the potential impact of the ERA. I will discuss 
the following areas: status of women in the administration of justice, includ- 
ing sentencing and parole, rape, battered women, women in prison and juvenile 
offenders; status of women in domestic relations: status of women in employ- 
ment: status of women in jury service; status of women in the military; and 
the status of women in education. 


STATUS OF WOMEN IN THE ADMINISTRATION OF JUSTICE 


Sentencing and parole 


In the administration of justice area, the ERA would prohibit sex-based 
statutory or administrative policies in sentencing and parole. Generally, the 
ERA requires that men and women be subject to the same sentencing stand- 
ards, whether indeterminate or fixed, and that Individual decisions be made on 
the basis of relevant sex-neutral characteristics, such as the severity of the 
crime, prior criminal record, and so on. Similarly, parole standards must be 
uniform across sex lines.* 


‘Ibid., p. 84. 
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This has particular bearing on minorities. 

Given the conditions in which many minority people live and how these 
conditions breed crime, and given the greater Hkelihood of arrest and conviction 
of minority people, the double jeopardy in which minority women are placed 
by actions which discriminate on the basis of sex is apparent. The Equal Rights 
Amendment would invalidate such distinctions. Similarly, statutes that penalize 
perpetrators and/or protect victims of crime in terms of their sex would be 
subject to revision under the ERA. 

RAPE 


The Commission has a study in progress, on the incidence of rape. The study 
reviews available data and characteristics of victims ard offenders and details 
regarding the ¢rime, such as, use of weapons and time of occurence, for example. 
Thus far, the study has indicated continuing discriminatory treatment of 
female rape victims in the administration of justice as well as the fact that, 
understandably, substantial underreporting of this crime stiil exists.® 

While there have been legal reforms in several states, it is not yet clear 
whether this will lead to greater justice. 

AS no credible, nonsexist rationales have been advanced for the use of different 
evidentiary rules in rape cases than those applicable in criminal proceedings 
generally, special corroboration requirements and instructions may run afoul 
of the ERA becausd of their disparate impact. Some of them may have to be 
repealed altogether; others, particularly those concerning the prior sexual con- 
duct of the complainant, should be replaced with provisions protecting the 
legitimate interests of both the complainant and the defendant. 

A second type of seemingly neutral rule that has a disparate impact on women 
is the prohibition against married persons charging their spouses with rape. 
However, marriage relationships are not now free from the scrutiny of the law 
since spouses may generally charge each otehr with nonsexual physical abuses. 
Indeed, there has been a growing recognition of the need to bring the problems 
of spousal abuse into the mainstream of the law® and this has been gradually 
taking place, as evidenced by the public inicrest in the Commission’s battered 
women consultation. 

BATTERED WOMEN 


The Commission recently sponsored a consultation entitled, “Battered Women : 
Issues of Public Policy,” which provided a forum for discussion of this enor- 
mously important subject. It is conservatively estimated that well over a million 
incidents of wife abuse occur in the U.S. each year." 

-The legal system fails to protect battered wives from illegal attacks by their 
husbands. It is assumed that the battered wife is the guilty party, who has pro- 
voked, deserved and wanted the beating. As a class, battered women are denied 
the protection afforded other victims of crime. They are discriminated against 
by police, prosecutors an judges. As women victims of crime, battered wives are 
not believed. The statements of their husbands or maie companions are given 
presumptive credibility.’ 

To combat this situation, the “comprehensive care shelter” movement was 
begun by women. Such shelters provide services and support to battered women, 
many of whom could otherwise not escape from dangerous situations because 
they have no marketable skills, no funds and no one ty turn to. : 


WOMEN IN PRISON 


Another administration of justice area concerns disparate treatment of women 
in prison. A number of the Commission's State Advisory Committees have pub- 
lished reports on their state’s prison system. We have seen again and again, that 
women offenders receive far less vocational training or job placement assistance 
than men and the training and educational opportunities that are provided tend 
to be sex stereotyped, tracking women into training for lower paying jobs. Addil- 
tional burdens faced by female prisoners include child custody problems and 
the fact that there are relatively few prisons for women which results in the 
prisoner being far from her family. This lessens the chance for visits which 
may hold the family together. 


3 Babcock, Freedman, Norton and Ross, Sex Discrimination and the Law: Causes and 
Remedies, p. 826. 

SIbid.. pp. 52-54. 

7Det Martin, Battered Wives, (New York: Pocket Books, 1977), p. 13. 

8 Wife Beating: Government Intervention Polictes and Practices, 1978, p. 2. 
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Under the Equal Rights Amendment, distinctions in the treatment and housing 
of prisoners on the basis of sex must end. Even if present facilities for women 
were equal in educational and employment opportunities to-those for men or {f 
present facilities for men were equal in their structural comforts to those for 
women, a dual system of “separate but equal” correctional facilities would still 
- violate the equality principle. Of course, facilities are not now equal and are not 
likely to become equal under a dual system because of the disproportionately 
small number of women offenders and because of prevailing sex stereotypes. 

Even under the ERA, however, the principle of equality must be harmonized 
with other constitutional guarantees. The right of privacy and the Eighth Amend- 
ment’s guarantee of freedom from cruel and unusual punishment both can be 
respected without a sacrifice of the sex equality mandated by the FRA. Segrega- 
tion of the sexes for private functions need not impair the benefits gained from 
the sex integration of the institution.’ 


JUVENILE OFFENDERS 


Female juvenile offenders are presently treated in a discriminatory manner. 
They are overrepresented in detention and institutional facilities in relation to 
their representation in all court cases and in spite of the fact that the offenses 
of male juveniles are more serious. Minorities, likewise, are overrepresented 
among juvenile offenders. In addition, girls spend more time on the average, in 
juvenile institutions and remain on parole longer than boys. Finally, there is a 
discriminatory age differential between males and females in statutes concerning 
juvenile court jurisdiction and the disposition and confinement of juveniles. 

The ERA would prohibit statutory age differentials based on sex. The ERA 
would also prohibit sex segregation in confinement and supervision and the sex 
stereotyping in programs and behavior standards that inevitably follows. Privacy 
and freedom from cruel and unusual punishment will have to be harmonized with 
the principle of equality as they are applied to institutional life. Separate sleep- 
ing areas, separate bathing and toilet facilities, and separation of all areas where 
disrobing occurs, and ensuring that staff of the same sex supervise these areas 
and facilities will protect the inmates’ privacy. All other activities and staff must 
be integrated. 

Juvenile court acts that are neutral on their face often have a severely dis- 
parate impact on women because stereotypes about appropriate male and female 
adolescent behavior infect the decision-making process in juvenile court. Female 
juveniles are most often charged with status offenses, such as, truancy, running 
away and sexual promiscuity. This reflects a lack of societal tolerance for such 
activities engaged in by females compared to the acceptance of such behavior 
when engaged in by male juveniles. Sex-based standards for release which were 
not found in the statutes but are instead, based on moral considerations concern- 
ing sexual activity, also disadvantage girls. Nonsexit state interests do not 
justify the application of juvenile court laws in a sex-stereotyped way, and such 
practices may violate the ERA because of their disparate impact. In order to 
break with this sex-discriminatory history, states may be required to make the 
laws defining delinquent behavior more specific; to educate judges and other 
authorities about the sexism inherent in their decisions; and to require that the 
same standard of impermissible behavior be applied to all juveniles regardless 
of sex. 

STATUIS OF WOMEN IN DOMESTIC RELATIONS 


The impact of the ERA on the domestic relations area has garnered more 
than its fatr share of attack. In fact, perhaps the greatest opposition directed 
at the ERA is centered on its effect on wives not employed outside the home. 

The first of three usual charges !s that the ERA would eliminate the husband's 
' “duty of support.” In fact, the ERA requires that all laws concerning spousal 
support and alimony be sex neutral. Technically, this could be accomplished 
either by the repeal of existing sex-based laws or by the extension of these laws 
to cover male recipients and female providers. However, the legislative history 
of the ERA makes quite clear the intent of Congress that these laws should be 
extended, and the repeal of spousal support laws seem highly unlikely.” 

The second charge is that the ERA would force wives to work outside the 
home to support their husbands. In fact, the amendment applies only to Federal 


*71did., pp. 88~89. 
wyMd., pp. 94-95, 
p. 135-136. 
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and State law and not to private action. There is no law compelling any person 
to work, and the ERA cannot effect one. Further, in States that have adopted 
State equal rights amendments, the amendment has not been interpreted to 
require wives to support husbands.” 

The third charge is that alimony would be eliminated. Support upon dissolution 
of a marriage is more fiction than fact at present. Most studies show that few 
women request alimony and fewer still are granted it; such payments are gen- 
erally inadequate, and relatively few men pay support obligations (alimony and/ 
or child support) with regularity or for any substantial length of time after the 
initial court order.” Nonetheless, Congressional debate on the effect of the ERA 
noted that both husband and wife would be entitled to fairer treatment upon 
dissolution of a marriage on the basis of individual circumstances rather than 
sex."* In other words, payments would be based upon ability to pay and receipt 
would be based upon need, 

To respond to these concerns, the U.S. National Commission on the Observance 
of International Women’s Year issued throughout 1977 a series of State-by-State 
analyses of the les::1 status of homemakers. Since the majority of States base 
their laws applicable to homemakers in the common law principle that earnings 
determine ownership, homemakers may need the Equal Rights Amendment more 
than any other class of women. 


STATUS OF WOMEN IN EMPLOYMENT 


Developments affecting the employment position of women in 1977 were gen- 
erally discouraging. The unemployment rate for white women (6.2%) is signifi- 
cantly higher than that for white mén (4.6%). For Black and Hispanic women, 
the average rate of joblessness was 12.1% and 10.1%, respectively. Furthermore, 
women continue to earn much less than men. The 1976 median Income for females 
was only 60% of the median income for males and a female head of household 
earns less than two-thirds the income of the male head of household. Although 
there have been breakthroughs in some traditionally male occupations, women 
are still underrepresented in better paying jobs for occupational training, when 
offered at all, tends to sextrack women into traditional occupations at which 
they earn lower wages than their male counterparts in training. 

The subject of labor laws imposed on women only (so-called “Protective 
Laws”) has been a major source of controversy. However, the large majority of 
these sex-based laws have functioned to constrict the opportunities and com- 
pensation of women workers, and the few beneficial laws have been notoriously 
unenforced. Second, and more important, the changes in recent years have been 
brought about by Title VII and comparable state fair employment practices 
laws, not the ERA These changes will continue even without the ERA. Concerted 
activity in the legislatures to assure intelligent compliance with the ERA will 
help working women in both the short and long run. In fact, the ERA will bring 
to the already partially completed process of reform a clear legislative history 
to guide the course of conformance and a mandate for adopting laws to meet the 
genuine needs of workers of both sexes.” 

The ERA requires the sex neutralization of all public job classifications and 
other status references that specifically designate or exclude one sex. It also 
requires the elimination or change of all regulations or policies that prefer one 
sex over the other at any stage of the employment process, including recruitment, 
hiring, assignments, training, promotions, salary, benefits, and all other condl- 
tions of employment. While public employees presently have a cause of action for 
job-related sex discrimination under federal civil rights statutes, the ERA pro- 
vides a stricter standard for the review of their claims,” 


STATUS OF WOMEN IN JUBY SERVICE 


Another longstanding area of discrimination against women is jury service. — 
Under the Equal Rights Amendment, ali exemptions based on sex will be uncen- 
stitutional. 


11 National Commission on the Observance of International Women’s Year, To Form A 
More Perfect Union (1976) pp. 27-28; and Rawalt, The Equal Rights Amendment for 
Equal Rights Under Law, p. 5. 

1379 Form A More Perfect Unton, pp. 220, 233-4; and The Equal Rights Amendment and 
Alimony and Child Support Lawa, pp. 4—8. 

492d Congress, 2d segs., 118 Cong. Rec, 9523, 9526-7, (1972). 

18“Women’s Rights and the Law”, pp. 219-220. 

18 Tdid., pp. 227-228. 

11 Jbtd., p. 268. 
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STATUS OF WOMEN IN THE MILITARY 


In our April, 1977 publication, “Sex Bias in the U.S. Code," the Commission 
examined the status of women in the armed forces. We found that the armed 
forces have generally offered women separate and unequal opportunity but that 
the armed forces and Congress—which regulates the services—are becoming more 
responsive to the needs, rights and responsibilities of women who choose a mili- 
tary career. The Coast Guard, I might add, has been a leader in implementing 
equal rights for women in that branch. 

Since July, 1976 women have been admitted to all the service academies, a very 
important step. Discrimination does remain, however, and manifests itself in 
several ways. First, women are now limited by federal statute (Title 10, U.S. 
Code) to non-combat units in the Navy and Air Force. Women are still required 
to have attained a higher educational level than men for admission to the serv- 
oe Finally, the percentage of women allowed in the military services is limited 

y law. 

The potential impact of the ERA on women and military service has been a 
central theme of ERA opponents. Yet, Congress has always had the authority to 
draft women and the Selective Service Act provided for many exemptions and 
deferments. In the event that the current volunteer force is discontinued and 
conscription returns, similar exemptions could be expected and would apply to 
women as well as men. Thus, a mother with young children or a woman whose 
absence would cause “hardship to dependents” would not be subject to the draft. 
Since more women currently wish to volunteer than the services will accept, the 
ERA would, in fact, extend the possibilities of G.I. benefits (learning skills, job 
preference, medical benefits, mortgage insurance, and education) to a greater 
number of women.” 

STATUS OF WOMEN IN EDUCATION 


Public and private educational institutions have been virtual bastions of dis- 
crimination against women and girls. Sex-tracking throughout the educational 
process remains a critical problem. Men in college, on the average, receive more 
financial ald and higher grants than women ™ and men are given almost all (95%) 
of the most prestigious fellowships.” In 1975 women made up 63% of all public 
school instructlonal personnel, yet were only 2% of the nation’s secondary school 
principals." On the average, female professors earned over $3,000 less than their 
inale counterparts in 1975.7 - 

A major problem remaining in this area concerns enforcement of Title IX of 
the Educationat Amendments of 1972, by the Department of Health, Education, 
and Welfare. In our 1976 assessment of civil rights developments, the Commis- 
sion reported that major deficiencies continued in enforcement by the Depart- 
ment of Health, Education, and Welfare of Title IX of the Education Amend- 
ments of 1972, which barred sex discrimination in federally assisted programs. 
Unfortunately, inadequate enforcement efforts persists. 

Equal opportunity in school athletics remains a major area of continuing dis- 
crimination against women. The Commission will undertake to study this area. 
We plan to take a sampling of a number of secondary schools and universities 
and evaluate their programs for compliance with Title 1X. 

To the extent that schools are publicly operated or involve sufficient state 
action, the ERA will reach and invalidate sex discriminatory practices, including 
the sex segregation of institutions, facilities, and programs. In addition, the 
process of ERA reform provides states with an opportunity to take affirmative 
steps to mitigate the effects of past discrimination.” 


18 "The State of Civil Rights” 1977, pp. 22-23. 

30 EB. W. Haven and D. H. Horch, How Cottons Students Finance Their Education (Evans- 
ton, TL. : College Entrance Examination Board, 1972) (quoted in Ruth Ekstrom, Barriers to 
Women’s Participation in Post-Secondary Education: A Review of the Literature (Prince- 
ton, N.J.: Educational Testing Service, forthcoming), p. 12, as cited in Fitzpatrick, 
Women’s Inferior Education. : 

0 Judith Nies, Women and Fellowships 1976, Women's Rantty Action League Educational 
and Legal Defense Fund, Washington, p.C., January 1976, p. 7. 

Suzanne Howard, Wanted: More Women, Why Aren't Women Administering Our 
Schoole? National Counci! of Administrative Women in Education, Arlingtou, Va., 1975, 


. 1. 
Pia Comment, American Council on Education, Office of Women in Higher Education, 
reprinted in the Chronicle 0 Higher Education, Fall 1075. 
2 “Women’s Rights and the Law”, p. 303. 
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With respect to ERA and athletics, one can anticipate that it is unlikely that 
a system of sex segregation, rationalized by unique physical characteriatics, 
would be approved.™ The ERA clearly will enable exceptional women athletes to 
compete with the best athletes in thelr communities, regardless of their sex. 
Further, it appears that the amendment provides a variety of effective tools for 
the attainmen of equal athletic opportunity for women. There are many accepta- 
ble routes to equitable competition and equal opportunity: the development of 
sex-neutral rules, the requirement of equal per capita expenditures, the explora- 
tion of the role of unique physical characteristics fn determining athletic poten- 
tial, and the creation and implementation of meaningful affirmative action 
programs.” 

V CLOSING 


As a Black female Commissioner, I would like to address one last issue: 
double jeopardy. I am not suggesting that black and other minority women 
declare, “I am a woman first and minority second,” or even the reverse, but 
simply that we recognize that we are caught in two groups which have been 
assigned inferior status in this society. We achieve little by comparing the 
severity of the discrimination which is inflicted on the basis of race versus that 
inflicted on the basis of sex. Sufficient to say that Equal Rights Amendment 
ratificaton would assist in preventing the wounding which is being done on the 
basis of sex, and which comes down most heavily on non-white women. Indeed, 
eye battle for racial justice will not be won without the attainment of women’s 
rights, : 

The issue is choice: soctety and its institutions must not limit any of us, 
but must permit us to fulfill our potential, whatever color, whatever sex we 
are. The Fourteenth Amendment has been of crucial importance in achieving 
whatever gains we, as black people, have made. While it has not eliminated 
racism, it has provided a legal basis for doing so.™ Similarly, the Equal Rights 
amendment will provide women a status as equal persons under the law. i 


Mr. Drivan. Mr. Chairman, I move that the Subconmnittee on Civil 
and Constitutional Rights of the House Committee on the Judiciary 
permit coverage of this hearing, in whole or in part, by television 
broadcast, radio broadcast and still photograph, or by any of such 
methods of coverage pursuant to committee rule 5. 

Mr. Epwarps. Without objection, it is so ordered. 

Mr. Fremauna. We are happy to have the opportunity of presenting 
the views of the U.S. Commission on Civil Rights to this committee 
as you consider House Joint Resolution 638. In 1972, by virtue of 
Public Law 92-496, the jurisdiction of the U.S. Commission on Civil 
Rights was extended to include discrimination on the basis of sex. 

Soon thereafter—in 1973—the Commission prepared a statement 
in support of ratification of the equal rights amendment. That state- 
ment read, in part: 

Sex discrimination has been an integral part of the laws, customs, and official 
practices of the United States throughout its history. The Commission believes 
that the equal rights amendment will provide a needed constitutional guarantee 
of full citizenship for women and will assure the rights of both women and 
men to equal treatment under the laws. Ratification of the equal rights amend- 
ment is an important and appropriate means of alleviating sex discrimination— 
just as the adoption of the 13th and 14th amendments was vital to the cause 
of racial equality. (Statement of the U.S. Commission on Civil Rights on the 
Equal Rights Amendment (Jine 1973) .) 

This statement is as relevant today as it was 5 years ago, for the ERA 
is as important now as it was then. : 

The commission has in the last 5 years done a good deal of work in 
the area of sex discrimination and equal rights. It is clear to the Com- 


x Tide Le Sor 308. 
Frankie M. Freeman, The Equal Righte Amendment: What’s tn tt for Black Women? 
FOCUS/Midwest, Vol. 9, No. 59 (1973). 
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mission, based on our work, that full equal rights for women have not 
eet been obtained. We believe that their attainment in time to be of 
es ug to many of today’s citizens depends on the ratification of the 

At a recent meeting of the Commission we decided, therefore, to sup- 
port the passage of H.R. 638. To detail the importance of and the need 
for the ERA, the Commission has prepared an overview of the status 
of women, as requested by the subcommittee, touching upon certain 
major areas. 

My colleague, Commissioner Frankie M. Freeman will identify 
several substantive issues and will discuss the probable impact of the 
ERA on these issues. 

_[ am very happy to present to the committee at this time Commis- 
sioner Freeman. 

Mr. Epwarps. Commissioner, we are pleased to have you here. Before 
that, Mr. Flemming, did you say that the U.S. Commission on Civil 
Rights is in favor of not only ERA but also of the extension ? 

Mr. FLemacrna. That is correct. 

Mr. Epwarps. Thank you very much. 

Mr. FLexmine. By unanimous vote on the part of the Commission. 

Mr. Epwaros. By unanimous vote on the part of the Commission. 
Thank you very much. 

Commissioner Freeman, you may proceed. 

Ms. Freeman. Mr. Chairman and committee members, I am pleased 
to have the opportunity to appear before you to discuss the continuing 
need to the addition of the equal rights amendment to our Constitu- 
tion. As Chairman Flemming has pointed out, the Commission clearly 
supports the equal rights amendment and believes that the current 
status of women’s rights is indicative of the need for Congress and the 
states to continue considering the ERA. 

Ratification and enforcement of the ERA is not a complete solu- 
tion. It will, however, help more than any other single initiative or 
legislative act. 

Ratification of the ERA would render all sex-based classifications 
“inherently suspect” and would, therefore, provide women with the 
same protections afforded racial minorities under the 14th amendment. 
In Frontiero v. Richardson, decided on the basis of the 5th amend- 
ment, the Court did apply “close judicial scrutiny” to the issue; how- 
ever, several justices appeared unwilling to label sex an “inherently sus- 
pect classification” while the ERA is pending, as evidenced by language 
in Justice Powell’s concurring opinion, in which he was joined by 
Justice Blackmun and Chief Justice Burger. 

There is another, and I find compelling, reason for deferring a general cate- 
gorizing of sex classification as invoking the strictest test of judicial scrutiny. 
The equal rights amendment, which if adopted will resolve the substance of this 
precise question, has been approved by the Congress and submitted for ratifica- 
tion by the States. If this amendment is duly adopted, it will represent the will 
of the people acccmplished in the manner prescribed by the Constitution. By 
acting prematurely and unnecessarily, as I view it, the court has assumed a 
decisional responsibility at the very time when State legislatures, functioning 
_ within the traditional democratic process, are debating the proposed amend- 
ment. It seems to me that this reaching out to preetapt by judicial action a 
major political decision which is currently in process of resolution does not 
reflect appropriate respect for duly prescribed legislative processes, 
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Clases since Fronticro have not resolved “the substance of the precise 
question” involved. Passage of ERA would assure full 14th amend- 
ment protection to women, in the same way that race is now protected. 

Some people say that State and Federal laws requiring reform to 
eliminate sex bias can be amended on a piecemeal basis in the absence 
of the ERA. Without the amendment, however, it is unlikely that such 
revision would be undertaken with the requisite thoroughness, espe- 
cially since no compelling mandate would exist. Further, such an 
effort would require a single coherent theory and consistent national 
application to achieve equity for the majority of American citizens. 
As an example, in a title-by-title review of the United States Code 
released in April 1977, the Commission found over 800 unwarranted 
sex-based differentials, the cumulative effort on which was to assign 
to women, solely on the basis of their sex, a subordinate or dependent 
role: This made plain the sex discrimination inherent in our ederal 

aws: 

The ERA is needed, too, for the important symbolic function it 
serves. It will legitimize the claim for equality and dramatize the 
need for a new commitment to equality. Furthermore, the ERA will 
sanction the instinct to move out of traditional roles because of its 
emphasis on uniqueness and individuality rather than classes of people. 
More than merely allowing women to demand equal rights and to make 
nontraditional role choices without guilt, the ERA will encourage 
them to do so. 

Indeed, precisely because some progress has been made by women 
in the past few years of the equal rights struggle, the present need 
for the ERA is great, for now the hopes, dreams and plans of millions 
and millions of women and girls throughout this country have been 
influenced by today’s progress and tomorrow’s promise of full equal- 
ity, in a way so strong that it would be cruel if the ERA—the ultimate 
vehicle for progress—was denied them. 

I would now like to highlight some of the changes the ERA will 
bring about in terms of the law and equal opportunity. 

Essentially, ERA will create a uniform national standard and 
mandate for legislative reform, because it will establish the principle 
of equality as applied to all laws, The ERA will not affect private 
conduct not regulated by statute. There are at least five major cate- 
gories of legislation which distinguish on the basis of sex what would 
be affected. These include the folhowing : 

One. Laws which confer a benefit, a privilege or obligation of citizen- 
ship to one sex. 

Two. Laws which limit the opportunities of one sex. 

Three. Laws which make age distinctions on the basis of sex. 

Four. Laws which distinguish between women and men on the basis 
of alleged physical differences. 

Five, Laws which provide for separation of the sexes, public in- 
terest, and privacy concerns. 

The first category in this list of legislation includes statutes such 
as those that require a minimum wage or a rest period for only one sex 
or those that allow alimony to be granted to wives but not to husbands. 
Laws which fall into this first category would most likely have their 
benefits extended to those who had initially been omitted from cover- 
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age. For instance, in title VII employment opportunity cases the 
courts have found that such statutes need not be invalidated to elimi- 
nate discrimination—rather, the coverage of the legislation could be 
extended in order to accomplish the same goal. 

Specific examples of the type of revision that would be required for 
legislation in category 1 include the following: extenaing coverage of 
State protective labor laws to men; making men eligible to receive ali- 

mony and child-support payments under the same conditions as 
women}; awarding custody of children on the basis of the child’s wel- 
fare and not maternal preference. 

Those laws which fall into the second category—laws limiting the 
opportunities of one sex—will most likely have to be invalidated. The 
legislation which falls into this category includes: statutes which pro- 
hibit women from entering certain occupations such as bartendi 
and mining; discriminatory public schoo] admissions and standards 
policies; disparities in prison sentencing that are based on sex; and 
jury exemptions based on sex alone. Laws defining a married woman’s 

egal rights and obligations will require extensive revision. 

The third category of laws, concerning age distinctions based on sex, 
would probably necessitate two courses of action. Tf the age restriction 
limits individual freedom, the lower age would probably apply; on 
the other hand, if the limitation actually bestowed some sort of bene- 
fit or privilege, the higher age would be applicable. 

The fourth type of laws, those that distinguish between women and 
men on the basis of alleged physical differences, would be invalidated 
unless based on characteristics that apply to one sex. In fact, the only 
unique physical characteristic has to do with reproductive capacity. 
So long as a law deals with physics characteristic found in all or 
some women but no men or, in all or some men but no women, that law 
may stand. Thus, paternity laws would not be invalidated. 

Finally, a separation by sex, where an overriding compelling public 
interest and/or privacy concerns are present, would be permitted. An 
example of this type of action would be the maintaining of separate 
restroom facilities. : 

I would like to highlight now the status of women in some specific 
substantive areas and wil briefly describe the potential impact of the 
ERA. I will discuss the following areas: status of women in the admin- 
istration of justice, including sentencing and parole, rape, battered 
women, women in prison, and juvenile offenders; status of women in 
domestic relations; status of women in employment; status of women 
in jury service; status of women in the military; and the status of 
women ineducation. - 

In the administration of justice area, the ERA would prohibit 
sex-based statutory or administrative policies in sentencing and parole. 
Generally, the ERA requires that men and women be subject to the 
same sentencing standards, whether indeterminate or fixed, and that 
individual decisions be made on the basis of relevant sex-neutral 
characteristics, such as the severity of the crime, prior criminal record, 
and so on. Similarly, parole standards must be uniform across sex 

ines. 

This has particular bearing on minorities. 

Given the conditions in which many minority people live and how 
these conditions breed crime, and given the greater likelihood of 
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arrest and conviction of minority people, the double jeopardy in which 
minority women are placed by actions which discriminate on the basis 
of sex is apparent. The equal rights amendment would invalidate such 
distinctions. Similarly, statutes that penalize perpetrators and/or 
protect victims of crime in terms of their sex would be subject to revi- 
sion under the ERA. 

The commission has a study in progress, on the incidence of rape. 
The study reviews available data and characteristics of victims and 
offenders and details regarding the crime, such as use of weapons and 
time of occurrence, for example. Thus far, the study has indicated 
continving discriminatory treatment of female rape victims in the 
administration of justice as well as the fact that, understandably, sub- 
stantial underreporting of this crime still exists. 

While there have been legal reforms in several States, it is not yet 
clear whether this will lead to greater justice. 

As no credible, nonsexist rationales have been advanced for the use 
of different evidentiary rules in rape cases than those applicable in 
criminal proceedings generally, special corroboration requirements 
and instructions may run afoul of the ERA because of their disparate 
impact. Some of them may have to be repealed altogether ; others, par- 
ticularly those concerning the prior sexual conduct of the complainant, 
should bs replaced with provisions protecting the legitimate interests 
of both the complainant and the defendant. 

A second type of seemingly neutral rule that has a disparate impact 
on women is the prohibition against married persons charging their 
spouses with rape. However, marriage relationships are not now free 
from the scrutiny of the law since spo’is2s may generally charge each 
other with nonsexual physical abuses. Indeed, there has been a grow- 
ing recognition of the need to bring the problem of spousal abuse into 
the mainstream oi the law and this has been gradually taking place, as 
evidenced by the public interest in the commission’s battered women 
consultation. 

The commission recently sponsored a consultation entitled, “Bat- 
tered Women: Issues of Public Policy,” which provided a forum for 
discussion of this enormously important subject. It is conservatively 
estimated that well over a million incidents of wife abuse occur in the 
United States each year. The legal system fails re protect battered 
wifes from illegal attacks by their husbands. It is assumed that the 
battered wife is the guilty party, who has provoked, deserved, and 
wanted the beating. As a class, battered women are denied the protec- 
tion afforded other victims of crime. They are discriminated against 
by police, prosecutors. and judges. As women victims of crime, bat- 
tered wives are not believed. The statements of their husbands or male 
companions are given presumptive credibility. 

To combat this situation, the “comprehensive care shelter” move- 
ment was begun by women. Such shelters provide services and support 
to battered woman, many of whom could otherewise not escape from 
dangerous situations because they have no marketable skills, no funds 
and no one toturn to. 

Another administration of justice area concerns disparate treatment 
of women in prison. A number of the commission’s State advisor, 
committees have published reports on other States’ prison systems. We 
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have seen again and again that women offenders receive far less voca- 
tional training or jc placement assistance than men and the train- 
ing and educational opportunities that are provided tend to be sex 
stereotyped, tracking women into training for lower paying jobs. Ad- 
ditional burdens faced by female prisoners include child custody prob- 
lems and the fact that there are relatively few prisons for women 
which results in the prisoner being far from her family. This lessens 
the chance for visits which may hold the family together. 

Under the equal rights amendment, distinctions in the treatment and 

housing of prisoners on the basis of sex must end. Even if present fa- 
cilities for women were equal in educational and employment oppor- 
tunities tu those for men or if present facilitics for men were equal in 
their structural comforts to those for women, a dual system of sepa- 
rate but equal correctional facilities would stil! violate the equality 
principle. Of course, facilities are now equal and are now likely 
to become equal under a dual system because of the disproportionately 
small number of women offenders ard because of preva:ling sex 
stereotype. 
Even under the ERA, however, the principle of equality n ust be 
harmonized with other constitutional guarantees. The right of p sivacy 
and the eighth amendment’s guarantee of freedom from crue: snd 
unusual punishment both canis expected without a sacrifice of t.\e 
sex equality mandated by the ERA. Segre, tion of the sexes for pr- 
vate functions need not impair the benefits gained from the sex- 
integration of the institution. 

Female juvenile offenders are presently treated in listed 
manner. They are overrepresented in detention and institutional facil- 
ities in reletion to their representation in all court cases and in spite of 
the fact that the offenses of male juveniles are more serious. Minor- 
ities, likewise, are overrepresented among juvenile offenders. In addi- 
tion, girls spend more time on the average, in juvenile institutions and 
remain on parole longer than boys. Finally, there is a discriminatory 
age differential between males and females in statutes concerning the 
quyenl’ court jurisdiction and the disposition and confinement of 
juveniles. 

The ERA would prohibit statutory age differentials based on sex. 
The ERA would also prohibit sex segregation in confinement end 
soap and the sex stereotyping in programs and behavior stand- 
ards that inevitably follows. Privacy and freedom from cruel and 
unusual punishment will have to be harmonized with the principle of 
equality as they are applied to institutional life. Separate sleeping 
areas, separate bathing and toilet facilities, and oy sila of all areas 
where disrobing occurs, and insuring that staff of the same sex super- 
vise these areas and facilities will protect the inmates’ privacy. All 
other activities and staff must be integrated. 

Juvenile court acts that are neutral on their face often have 8 
severely disparate impact on women because stereotypes about appro- 
priate male and female adolescent behavior infect the Hecaioniials 
process in juvenile court. Female juveniles are most often charged 
with status offenses, such as truancy, running away, and sexual prom- 
iscuity. This reflects a lack of societal tolerance for such activities 
engaged in by females compared to the acceptance of such behavior 
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when engaged in by male juveniles. Sex-based standards for release 
which were not found in the statutes but are instead, based on moral 
considerations concerning sexual activity, also disadvantage girls. 
Nonsexist State interests do not justify the application of juvenile 
court laws in a sex-stereotyped way, and such practices may violate 
the ERA because of their disparate impact. In order to break with 
this sex-discriminatory history, States may be required to make the 
laws defining delinquent behavior more specific; to educate j udges and 
other authorities about the sexisin inherent in their decisions; and to 
require that. the same standard of impermissible behavior be applied 
to all juveniles regardless of sex. 

The impact of the ERA on the domestic relations area has garnered 
more than its fair share of attack. In fact, perhaps the greatest op- 
position directed at the ERA is centered on its effect on wives not em- 
ployed outside the home. The first of three usual charges is that the 
ERA would eliminate the husband's duty of support. In fact, the ERA 
requires that all laws concerning spousal support and alimony be sex 
neutral. Technically, this could be accomplished either by the repeal 
of existing sex-based laws or by the extension of these laws to cover 
male recipients and female providers. However, the legislative history 
of the ERA makes quite clear that the intent of Congress that these 
laws should be extended, and the repeal of spousal support laws seems 
highly unlikely. 

‘The second charge is that the ERA would force wives to work 
outside the home to support their husbands. In fact, the amendment 
applies only to Federal and State law and not to private action, There 
is no law compelling any person to work, and the ERA cannot effect 
one. Further, m States that have adopted State equal rights amend- 
ments, the amendment has not been interpreted to require wives to 
support husbands. 

The third charge is that alimony would be eliminated. Support 
upon dissolution of a marriage is more fiction than fact at present. 
Most studies show that few women request alimony and fewer 
still are granted it; such payments are generally inadequate, and rela- 
tively few men pay support obligations (alimony and/or child sup- 
port) with regularity or for any substantial length of time after the 
initial court order. Nonetheless, congressional debate on the effect of 
the ERA noted that both husband and wife would be entitled to fairer 
treatment upon dissolution of a marriage on the basis of individual 
circumstances rather than sex. In other words, payments would be 
based upon ability to pay and receipt would be based upon need. 

To respond to these concerns, the U.S, National Commission on the 
Observance of International Women’s Year issued throughout 1977 a 
series of State-by-State analyses of the legal status of homemakers. 
Since the majority of States base their Tae applicable to home- 
makers in the common law principle that earnings determine owner- 
ship, homemakers may net the equal rights amendment more than 
oe class of women. 

evelopments affecting the employment position of women in 1977 
were generally discouraging. The unemployment rate for white women 
(6.2 percent) is significantly higher than that for white men (4.6 per- 
cent). For black and Hispanic women, the average rate of joblessness 
was 12.1 percent and 10,1 percent, respectively. Furthermore, women 
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continue to earn much less than men. The 1976 median income for fe- 
males was only 60 percent of the median income for males and a female 
head of household earns less than two-thirds the income of the male 
head of household. Although there have been breakthroughs in some 
traditionally male occupations, women are still underrepresented in 
better-paying jobs for occupational training, when offered at all, tends 
to sex-track women into traditional occupations at which they earn 
lower wages than their male counterparts in Cra 

The subject of labor laws imposed on women, only so-called protec- 
tive laws has been a major source of controversy. However, the large 
majority of these sex-based laws have functioned to constrict the op- 
Rouen and compensation of women, workers, and the few bene- 

cial laws have been notoriously unenforced. Second, and more 
important, the changes in recent years have been brought about by 
title VII and comparable State fair employment practices laws, not 
the ERA. These changes will continue even without the ERA. Con- 
certed activity in the legislatures to assure ante eon’ compliance with 
the ERA will hel Sonning women in both the short and long run. In 
fact, the ERA will bring to the already partially completed process of 
reform a clear legislative history to guide the course of conformance 
and a mandate for adopting laws to meet the genuine needs of workers 
of both sexes. 

The ERA requires the sex neutralization of all public job classifica- 
tions and other status references that specifically designate or exclude 
one sex. It also requires the elimination or change of all regulations or 
policies that prefer one sex over the other at any stage of the employ- 
ment process, including recruitment, hiring, assignments, training, 
promotions, salary, benefits, and all other conditions of employment. 
While public employees presently have a a cause of action for job- 
related sex discrimination under Federal civil rights statutes, the ERA 
provides a stricter standard for the review of their claims. 

Another longstanding area of discrimination against. women is jury 
service. Under the equal rights amendments, all exemptions based on 
sex wil] be unconstitutional. 

In our April 1977 publication, “Sex Bias in the U.S. Code,” the 
commission examined the status of women in the Armed Forces. We 
found that the Armed Forces have generally offered women separate 
and unequal opportunity but that the Armed Forces and Congress— 
which regulates the services—are becoming more responsive to the 
needs, nights and responsibilities of women who choose a military 
career. The Coast Guard, I might add, has been a leader in implement- 
ang eave! Dae for women in that branch. : 

ince July 1976, women have been admitted to all the services 
academies, a very important step. Discrimination does remain, how- 
ever, and manifests itself in several ways. First, women are now 
limited by Federal statute (Title 10, U.S. Code) to noncombat units 
in the Navy and Air Force. Women are’still required to have attained 
a higher educational level than men for admission to the services. 
Finally, the percentage of women allowed in the military services is 
limited by law. 

The potential impact of the ERA on women and military service 


has been a central theme of ERA opponents. Yet Congress has 


always had the authority to draft women and the Selective Service 


349 


Act provided for many exemptions and deferments. In the event that 
the current volunteer force is discontinued and conscription returns, 
similar exemptions could be expected and would apply to women as 
well as men. Thus, a mother with young children or a woman whose 
absence would cause “hardship to dependents” would not be sub- 
ject to the draft. Since more women currently wish to volunteer than 
the service will accept, the ERA would, in fact, extend the possibili- 
ties of GI benefits (learning skills, job preference, medical benefits, 
mortgage insurance, and education) to a greater number of women. 

Public and private educational institutions have been virtual bas- 
tions of discrimination against women and girls. Sex-tracking 
throughout the educational process remains a critical problem. Men 
in college, on the average, receive more financial aid and higher 
grants than women and men are given almost all (95 percent) of the | 
most prestigious fellowships. In 1975 women made up 68 percent of 
all public school instructional personnel, yet were only 2 percent of 
the Nation’s secondary school principals. On the average, female 
pivots earned over $3,000 less than their male counterparts in 

A major problem remaining in this area concerns enforcement of 
title IX of the Educational Amendments of 1972, by the Department 
of Health, Education, and Welfare. In our 1976 assessment of civil 
rights developments, the commission reported that major deficiencies 
containued in enforcement by the Department of Health, Education, 
and Welfare of title IX of the Education Amendments of 1972, 
which barred sex discrimination in federally assisted programs. 
Unfortunately, inadequate enforcement efforts persists. 

_ Equal opportunity in school athletics remains a major area of con- 
tinuing discrimination against wenen. The commission will under- 
take to study this area. We plan tu take a sampling of a number of 
secondary schools and universities and evaluate their programs for 
compliance with title IX. 

To the extent that schools are publicly perated or involve sufficient 
State action, the ERA will reach and invalidate sex discriminatory 
practices, including the sex segregation of institutions, facilities, and 
pherens: In addition, the process of ERA reform provides States 
with an opportunity to take affirmative steps to mitigate the effects 
of past discrimination. 

With respect to ERA and athletics, one can anticipate that it is 
unlikely that a system of sex segregation, rationalized by unique 
physical characteristics, would be approved. The ERA clearly will 
enable exceptional women athletes to compete with the best athletes 
in their communities, regardless of their sex. Further, it appears that 
the amendment provides a variety of effective tools for the attainment 
of equal athletic opportunity for women. There are many acceptable 
routes to equitable competition and equal opportunity: the develop- 
ment of sex-neutral rules, the requirement of equal per capital expendi- 
tures, the exploration of the role of unique physical characteristics in 
determining athletic potential, and the creation and implementation 
of meaningful affirmative ection programs. 

As a black -female commicsioner, I would like to address one last 
issue: double jeopardy. I am not suggesting that black and other 
minority women declare, “I am a woman first and minority second,” 
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or even the reverse, but simply that we recognize that we are caught 
in two groups which have been assigned inferior status in this society. 
We achieve little by comparing the severity of the discrimination 
which is inflicted on the basis of race versus that inflicted on the basis 
of sex. Sufficient to say that equal rights amendment ratification would 
assist in preventing the wounding which is being done on the basis 
of sex, and which comes down most heavily on nonwhite women. 
Indeed, the battle for racial justice will not be won without the 
attainment of women’s rights. 

The issue is choice: Society and its institutions must not limit any 
of us, but must permit us to fulfill our potential, whatever color, what- 
ever sex we are. The 14th amendment has been of crucial importance 
in achieving whatever gains we, as black people, have made. While it 
has not eliminated racism, it has ovidel | a 
Similarly, the equal rights amendment will provide women a status 
as equal persons under the law. 

Mr. Epwarps. Thank you very much, Commissioner Freeman. 

The subcommittee will recess for 10 minutes for a vote on the floor 
of the House of Representatives. . 

(Short recess taken. ] 

Mr. Epwarps. The subcommittee will come to order. 

Thank you again, Commissioner Freeman, for a very valuable essay 
on what ERA means and what it will do for our society. 

I recognize the gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you, Mr. Chairman. I too want to commend the 
witnesses upon their testimony. It is so thorough and comprehensive 
I really have no difficulties with it. 

I am wondering if Ms. Freeman would comment on the question 
that keeps coming up, that if the extension is not granted, that the 
ERA: fades away, what attitude will the courts take? Will they have 
a more stringent standard of review on sex discrimination cases? 

Ms. FREEMAN. Sir, first of all I want to say, as a lawyer, I hesitate 
to say what the courts will do, but on the basis of the pattern in the 
past, my opinion that the courts at least tend to follow in some respects 
what they perceive to be the mood of the country if the extension is 
not granted and if ERA is no ratified. In my personal opinion, this 

- would be very devastating because the trend in court decisions is not 
to extend rights, and I think there needs to be a national commitment, 
a very clear statement of what the national goal is. 

Mr. Drrnan. Let me try to clarify my question by citing what the 
Supreme Court said—or at least Justice Powell’s concurring position— 
the sentence that you quoted from the decision: “* * * The equal rights 
amendment, which if adopted will resolve the substance of this precise 
question * * *” 

How would you phrase this precise question which they thought they 
ought to transmit? 

Ms. FreeMan. The precise question was with respect to—let me go 
back to my statement——_ 

Mr. Drinay. I would think one answer would be that the precise 
question is whether or not sex is an inherently suspect classification. 

Ms. Freeman. First of all, I believe it is. 

Mr. Drrnan. Is that the precise question that they are talking 
about? Because it is not clear to me. 


egal basis for doing so. - 
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Ms. Freeman. With respect to this particular quotation, I would 
like to ask Ms. Edwards to comment. 

Ms. Epwarps. If the gentleman would yield to me for an observa- 
tion, it seems to me that really what the court is saying is that it will 
continue to not enforce the 14th amendment insofar as sex discrimina- 
tion is concerned unless the legislature and the people speak, which 
reinforces what the gentleman from Massachusetts said, and that is 
that unless ERA becomes a part of the Constitution, that we can 
expect from the Supreme Court the same kind of nondiligent enforce- 
ment of the 14th amendment with regard to sex discrimination. 

Mr. Drinan. I think that clarifies my mind and it is very helpful. 
In other words, they will say more explicitly than before that the 14th 
Amendment does not include discrimination based upon sex, and then 
they can justify it by saying that the people have decided it; that the 
people have made a major political decision to reject the ERA, and 
they must conclude that the people do not want the purposes of the 
ERA. 
ae FreeMAN. This is precisely it. I concur. You said it much 

tter. 

Mr. Drinan. On page 2 of your testimony, you say you have dis- 
covered 800 unwarranted sex-based differentials. I think I under- 
stand what you mean by warranted sex-based differentials, but would 
you just elaborate a bit on the unwarranted and warranted. 

Ms. Freeman, Let’s begin with the military and the limitation on 
- the number of women that may be admitted. The other is with respect 
to the Army. I have long had the opinion, and this is even beyond the 
military, that where one says 62 for females, 65 for males, 16 if female, 
18 if male, this is unwarranted sex differential. I am referring of 
course, as you know, to the social security reform. 

Mr. Drinan, You spelled it out but at one point in the spelling out 
on page 14, you state, “Women are still required to have obtained a 
higher educational] level than men for admission to the services.” Does 
that mean of the recommendations that I and other Members of Con- 
gress forward to the service 2cademies the women are actually required 
to have a higher educationai level ? 

Ms. Freeman. Not for the Academies but for entrances into the mili- 
tary service. 

Ms. Epwarps. I am not sure of the precise standards and the differ- 
ences set out with the military academies themselves, but in terms of 
women who in fact volunteer for the service, what they are looking 
for in the enlisted part of the service. 

Mr. Drinan. This is very serious and I had not realized this before. 
You are talking about regular routine volunteers that come through; 
that there is a de facto discrimination against women; that they are 
less likely to be accepted; they are in fact required to have attained a 
higher educational level than men? 

Ms. Epwarps, Yes; this is what that refers to. When we reviewed 
title x and looked at the military in preparing that report on sex-based 
differentials, we did send a section of that report over to the Depart- 
ment of Defense, and we got back their comments on what we had 
found in examining the code. 
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They also gave us other information on what changes had been made 
in their regulations, There is some residual discrimination that exists, 
and in the recruitment area there is nn effort, of course, to bring into 
the military both nen and women, but because of the jobs that women 
go into, quite frequently when they are recruited, it turns out women 

ave to reach a higher standard educationally. 

Mr. Drinan. May I suggest this paragraph is not clear. It is the 
only ambiguity I have found in an excellent statement. It reads this 
way: 7 

Since July 1976, women have been admitted to all the service academies, a very 


important step. Discrimination does remain, however, and manifests itself in 
several ways. 


Apparently the discrimination that is talked about here does not 
refer to the service academies but only to the service? 

Ms. Epwarps. That is true, although let me point out there is some 
discrimination that does exist in the academies. They are right now 
working with how to deal with a coed situation what rights and 
privileges exist for men cadets or men and women, boys and girls, who 
are in the academies, and there are some differentials that are cur- 
rently put in based on sex. 

Mr. Drixan. But in the actual academic standards applied to high 
school graduates? 

Ms. Epwarps. This is not a reference to that. 

Mr. Drinan. Thank you. Thank you once again for your testimony. 

Mr. Epwarps. If the gentleman will yield on that particular point, 
I remember very distinctly, athough I have not reviewed it, the testi- 
mony of then Congresswoman Martha Griffiths, the chief author of 
the resolution, 5 or 6 years ago when it was enacted by the House and 
Senate. She testified about the subcommittee and pointed out one 
of the elements in the discrimination in the military was that all women 
applicants for admission to any of the armed services of the United 
States had to submit a picture of herself—front, back, up and down, 
you name it, pictures of herself—where the same requirement was not 
required of male applicants for military service within the United 
States. I do not know if that continues but it was very clearly a dis- 
crimination on the basis of sex, and had a large impact on the sub- 
committee at that time. 

Mr. Holtzman. 2 

Ms. Hoitzman. Thank you very much, Mr. Chairman. 

What would your response be to the statement that we do not need 
the equal rights amendment ? , 

Ms. Freeman. What would my response be? 

Ms. Hottzman. I know that the question sounds as ludicrous to you 
as to me. 

Ms. Freeman. We do need the equal rights amendment. I would 
just have difficulty restraining myself, I guess. We need it now more 
than ever, and that is why the resolution ought to be passed to extend 
it. 

Ms. Hottzman. In your judgment the 14th amendment has not 
given adequate protection to women? 

Ms. FREEMAN. It does not give adequate protection. I believe if the 
14th amendment or if the Supreme Court had initially established a 
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pattern to construe sex discrmination as coming within the equal pro- 
tection clause, that if they had established that kind of judicial prec- 
~ edent, there would be probably less need of it, but that is beside the 
point now because the case history is so well established that what we 
need to do is to be sure that there is a separate ERA that will at 
least give the same protections under the Constitution. I think the 
facts which have been set forth here demonstrate an impelling reason 
why ERA ought to be ratified. take 

Ms. Ho.tzman. What you are saying is that all the discrimination 
that you have pointed to in your very lengthy testimony of some 17 
pages documents persistent discrimination that has been permitted to 
exist despite the existence of the 14th amendmeat. 

Ms. Freeman. That is right. 

Ms. Horrzman. I have no further questions Mr. Chairman. 

Mr. Epwaros. Counsel, Mr. Starek. 

Mr. Starex. Thank you, Mr. Chairman. 

I would like to ask a couple of questions here. You document a num- 
ber of areas where there has been, or is in fact, discrimination based on 
sex. I am curious just how prevalent it is as a result of State statutes 
and State ERA’s. For example, you comment in page 15 about dis- 
crimination in GI benetits between men and women. I am not familiar 
with that. Is there in fact discrimination based on sex with regard to 
GI benefits? 

Ms. Freeman. Actually, let’s say that this is one of the clear examples 
of how benefits that a veteran receives, because of discrimination 
against women, are available mostly to men because they are the ones 
when were in the service, 

If the services are opened, without the discrimination and exclusion, 
then more women would become eligible for such GI benefits as are 
available, 

The one example is the 5- or 10-point preference that a veteran now 
receives for civil services. That in itself excludes women because of the 
denial to them of participation in the services, so what we are now 
talking about is the cumulative effect of something that has existed 
for many, many, years, and it is certainly prevailing now because 
if automatically there is a 10-preference, or whatever, and a whole class 
has been excluded from participation in the program that provides 
the preference, then that sort of compounds the discrimination, in my 
opinion. 

Mr. Starex. How long has-it been that women have been eligible to 
enlist in the armed services? Are there quotas on the number of women 
who can serve in the United States? Can anyone who wants to join? 

Ms. Epwarps. There are quotas currently in terms of numbers of 
men and women. For a number of years certainly there have been a 
limited number of women because they have been very much restricted 
by the kinds of duties they were assigned. Women served as nurses, in 
what were considered sex-based roles as opposed to the men who could 
ee in all the capacities as full-fledged members of the Armed 

orces. 

Mr. Srarex. Would you agree it would be a fair statement to say the 
equal fights amendment would not have any effect on the GI benefits 
for men or women? 
poe Freeman. ERA would assure that women and men receive GI 

nefits. r 
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Mr. Nunez. I think there is a misunderstanding. The statement in- 
dicates the fact that the women represent such a tiny minority of vet- 
erans, they are prevented from taking these benefits into account. The 
statistics are 2 percent of the veterans are women, so the point is that 
with passage of ERA and the cutting out of the limitations of the 
number of women in the Armed Forces, you will see a greater propor- 
tion of women who will have served in the armed services and thus will 
become eligible for greater veterans’ preferences. 

Once they become veterans they do in fact enjoy the same benefits 
as other veterans, but the point is that there are relatively so few and 
the whole historical pattern has been to keep them at a-minimum, and 
they do have quotas. The armed services are beginning to change that, 
but the proportion of women right now in the armed services is very 
minor. I would guess it is less than 10 percent of the armed services 
at the present time. 

Mr. Starex. What I am asking, is there any prohibition on women 
enlisting? 

Ms. Freeman. When there is a quota there is a prohibition. . 

Ms. Epwarps. And when they are limited to what kinds of duties 
they can perform, certainly it would not make it as inviting for them 
to volunteer for a service that restricts them to very limited duty and 
training, 

Ms. Horrzsan. Would the gentleman yield ? 

I would like to bring it to the attention of counsel the fact that 
Congress had to pass in this very session a bill to provide to women 
who flew planes during World War II the benefits they would have 
received if they had been men. 

Mr. Starex. What is the situation in the States with respect to ali- 
mony? Are there still State laws that say that alimony is paid by the 
male spouse to the female spouse, or have most of those been corrected 
and based alimony on the amount of income by either spouse? 

Ms. Freeman. I would say that many of them have been corrected. 
The situation is, however, that with respect to the determination of 


alimony it is based upon need, and the whole judicial process is one _ 


that really needs to be looked at when we are talking about ERA be- 
cause you still are looking at a judicial system in which the judges 
for the most part are men, in which their interpretations of whatever 
the statute may be will still be based upon their past decisions and how- 
ever they feel about it. 

But in Missouri, for instance, so far as the statute which provides 
speaice ty that the man shall provide for the female, that has been 
changed. 

What we are getting at is there may be instances in which the need 
is not with respect to the female, it is not with respect to the male. 

- But then there is another point there. Then there is the assumption 
that women get a whole lot of alimony, which is not true. There is the 
the assumption that men continue to pay it after the first 2 months of 
the court. order, and that is not true. 

There is really a long pattern which has been very well documented 
that there is no duty of support, and most men recognize it and do not 

pay it. There is a problem there. 
~ “ Mr. Srarex. Generally as to the situation in the States, is it fair to 
say most of the State laws have been corrected to base alimony not on 
sex but on need ? Isthat a fair statement? 
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Ms, Freeman. No. I say a number of them. We can supply this infor- 
mation. ‘lhe international commission during the [WY does have this, 
and we refer to that, the legal status of homemakers in America, and 
they also refer to domestic ~elations. ‘There are a number of studies that 
have been made that can be made available to the committeo for a cata- 
loging of the number of States where there have been changes. There 
is stili need in every single State for revision of domestic laws. 

Mr. Srarex. Even in the States that have an equal rights 
amendment ? 

Ms. Freeman, Yes, 

Mr. Srarex. If I understood your statement correctly, you said that 
State and Federal prisons would be required to become sexually inte- 
grated with the exception of the toilet facilities. I just want to ask a 
sor How do the corrections officials feel about the integration of 
prisons 

Ms. Freeman. We have set forth in the testimony instances of dis- 
crimination in the rehabilitation program, especially the training and 
the stereotyping of the training. Uur State committees have done some 
work on this. As an example, it seems if the corrections officials would 
recognize the need for the training of women in the same kinds of ways 
that they recognize the needs for training for men, this could be done 
ilt a campus situation. 

You have colleges where there are separate dormitories but the class- 
rooms are integrated. There is no reason why a female and male pris- 
oner could not sit in the same classroom. This is an area in which the 
officials could be resourceful, creative, and exercise some initiative and 
save the taxpayers some money. 

Mr. Starex. Do you think, then, correction officials think that is a 
good idea? 

Ms. Freeman. I have just heard of one Federal institution in Texas, 
I believe, in which this 1s being done, and I do not know whether it is 
on an experimental basis or not, but certainly it would seem .iat if 
there are going to be separate buildings they could certainly have the 
living facilities to assure the right of privacy, but the recreational areas 
certainly ought to be integrated, the training areas certainly ought to 
be integrated. 

Mr. Strarex. I have one final question. On page 15 you say “On the 
average, female professors earned over $3,000 less than their male coun- 
terparts in 1975.” I would like to just go a little deeper into that. Did 
that include all professors? What are the statistics based on? My 
thought is that it could be based on experience but I do not know. 

Ms, Freewan. If it is based on experience it would also mean it 
would not be because of discrimination; it would show the cumulative 
effect of past discrimination because if it is based on experience and if 
it is at a time which denied women access to tho professorship, then this 
is a compounding effect. You have the experience because they are ex- 
cluded. ‘The male has the experience because the women were excluded 
for so many years. You are saying it does not necessarily mean a viola- 
tion of the Equal Pay Act. Iam saying it may or may not, but it has 
the effect of discrimination on the basis of sex. 

Ms. Epwarps. If I might add to what you are saying, looking at 
that particular figure we are talking about comparing women and men 
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who do the same kinds of jobs. We are talking equal pay, if you will. 
Some women professors are hired at a lesser dollar amount than male 
professors. 

Mr. Sranex. Is that not a violation of the Equal Pay Act? 

Ms, Epwaros. Yes. 

Mr. Srarex. If we already have Federal legislation on the books, 
what I am trying to understand is how the equal rights amendment is 
going to change that. 

Ms. Freeman. That is why we need the ERA, because apparently 
with respect to certain laws there has to be further legis ation for 
people to believe in enforcement of the law. This unfortunately is true 
with respect to civil rights legislation. If this were the ideal world, if 
people enforced that law the way they enforce the traffic ordinance, 
then we could say probably you would not need it, but the whole history 
of the lack of enforcement of civil rights laws shows that, even if we 
have a 14th amendment, we need it, but we need the ERA because we 
will give an emphasis that this is a benefit that is a constitutional pro- 
tection and unfortunately the legislatures can say to the executive and 
to the judiciary not “We need to have ERA” but “ERA is now on the 
books, so do not give us any more excuses.” 

Mr. Starex. It sounds to me like that is an enforcement problem by 
the Federal Government. 

Ms. Freeman. This is another answer that we have had. In other 
words, you go from one excuse to the other. The point is, we need ERA 
and more enforcement. I am not saying we do not need more enforce- 
ment. We need enforcement of the law but we also need ERA. 

Mr, Srarex. Thank you, Mr. Chairman. 

Mr. Epwaros. I think with regard to the discussion with Mr. Starek 
on alimony and homemakers, at that point in the record a summary 
of the recent report of the Rand Corp., on alimony and child support 
should be inserted. 

Most people think that women get paid alimony and child 
support as a result of court decisions and court orders. Actually, 
the situation is in disarray and the figures are dismally low. The 
judges might order 20 or 30 percent—we will put those figures in— 

ut the payments are actually 15 or 10 percent or less. Certainly the 
evidence would bo that a new look should be taken at the whole busi- 
ness of child support and alimony and that stricter attention should 
be paid to ability to pay. Whether the wife or the husband makes the 
payments, the money should be paid so the people should be supported 
and the spouse, whichever sex it is, would get the money. 

Mr. Drinan. 

Mr. Drinan. Just one point, Mr. Chairman. 

Dean Griswold testified here last October and he is one of your 
former colleagues, a former Commissioner of the U.S. Commission on 
Civil Rights. I am wondering if you people could arrange that he 
be born again. 

In October this is what he said: 

The extension of the ratification period would be poor policy and a bad prec- 
edent and would be a breach of faith with the States. 

I wonder if you would talk to that point, the breach of faith with 
the States. That came up yesterday. Frankly, that is a point that 
seems to bother many of my colleagues in Congress with whom I have 
discussed this matter. 
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He said furtuer, “To change the time now is clearly a change in the 
announced rules governing a substantial matter in our constitutional 
structure.” So, on that point of the breach of faith, or a violation of 
contract, would you want to speak to that t 

Ms, Freeman, I believe, first of all, I would be in disagreement with 
Dean Griswold. But when he served as a commissioner there were 
occasions when we did not agree. 

First of all, with respect to the time period, there was no time 
period with respect to, I believe, the first 17 amendments; is that not 


correct? There was no time period required in the legislation, and ~~ 


there was certainly not one with respect to the 19th. I don’t pre- 
sume to know what Dean Griswold could have meant by a breach of 
faith with the States. 

I would certainly disagree with that. | 

Mr. Drrnan. Thank you very much, 

Ms. LeRoy. I just have one question, Commissioner Freeman. 

You touched on it in your testimony when you were talking about 
States which have sex-neutral alimony and support laws. In those 
States and in those States which also have their own ERA, have any 
of the dire results that the opponents have predicted come about—— 

Ms. Freeman, No. 

Ms. LeRoy [continuing]. That you are aware of ?_ 

Ms, Freeman. No. I know of none and I don’t know if they know of 
anyeuihee, 

s. LeRoy. That is all. Thank you. 

Mr. Epwarops. I believe there are no further questions and we thank 
the witnesses for very excellent testimony. 

Ms. Freeman. Thank you. 

Mr. Fiemurna. Thank you, Mr. Chairman. 

Mr. Epwarps. Our last witness will be Prof. William Stanmeyer of 
Indiana Law School. Professor Stanmeyer is currently on leave from 
his law school and is spending some time here in Washington and on 
short notice has graciously agreed to be here today. We certainly ap- 
ee taking the time and trouble to bring the testimony and 
appeay today. 

rofessor Stanmeyer, without objection your full statement will be 
made a part of the record, and you may proceed as you see fit. 


TESTIMONY OF PROF. WILLIAM A. STANMEYER, INDIANA 
UNIVERSITY SCHOOL OF LAW 


Mr. Sranmerer. Mr. Chairman, distinguished members of the com- 
mittee, my name is William A. Stanmeyer. I am a law professor who 
has taught jurisprudence and constitutional law at Georgetown Uni=> ~~ 
versity Law Center and more recently at Indiana University School 
of Law. I thank you for the invitation to appear today. 

Itis a privilege to heve the opportunity to place on the record my 
serious reservations about the propriety of extending the ratification 
time for the equal rights amendment and my grave misgivings about 
the amendment itself. 

I fully respect the credentials of your other witnesses, some of whom 
do not share these views; but I believe that the pro-ERA position 
suffers from the very rhetorical advantage of its having been argued 


ee 
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earlier and, consequently, not had the benefit of developing their posi- 
tion through dialectic. I believe that as the debate goes on the desire 
of the American people to ratify ERA will all but vanish, if it was 
ever there. I believe the remarks that follow will show why the grow- 
ing suspicions about the amendment are well placed. 

se light of the prior testimony, I wish to reserve, if I ma;’, a few 
moments to comment on earlier witness’ remarks. 

In the body of my remarks I wish to dwell on a number of ‘hemes: 
One, the structural jurisprudence implicit in the constitutional amend- 
ment ratification process; two, the impropriety of extending ratifica- 
tion time without extending or permitting additional rescission time; 
three, the fact that a constitutional amendment is no longer needed, if 
it ever was, to provide all the legitimate changes in our social an 
legal life that women may deserve; four, the fact that if ERA is ul- 
timately passed it will achieve no more for its partisans than transfer 
of the struggle back to Congress and thence immediately to the most 
unstable forum of all, the judiciary, for costly, contradictory and 
necessarily socially damaging resolution ; and, finally, five, the fact, 
now admitted even by most of the proponents, that ERA necessarily 
entails immense unheaval in established patterns of education, sexual 
maturation, family stability and even such mundane pursuits as high 
school athletics and military recruitment. 

In the comments that follow I will be both an advocate, urging that 
the 7-year deadline not be extended, and a counselor, simply setting 
forth for the client the natural and probable consequences of a con- 
templated course of action. 

The jurisprudence implicit in the constitutional amendment ratifi- 
cation process mandates that there be no extension of the time to ratify. 
This is a question of both the “spirit of the Constitution” and of the 
integrity of the amendment process. The Constitution is more than a 
mere catalog of rights and an allocator of powers; it is our organic 
document; it states who we are as a people. The process of changing 
that document was deliberately made difficult. 

In the case of ERA, a set time limit was deliberately provided. The 
process of amendment is designed to make such a momentous decision 
take place, if at all, in a time frame which some commentators have 
aptly termed “contemporaneous consensus.” The change proposed 
here is not just symbolic; one does not litigate the meaning of a sym- 
bol. And it is not just a matter of equal pay for equal work, for this can 
already be obtained by litigation under various acts. Rather, it is no 
less than a matter of laying the groundwork, in a few superficially 
appealing but actually ambiguous and open-ended words, for a total 
social, legal, and moral upheaval in our society. 

The cosmic stakes in the argument are only recently coming to light 
but are admitted by some of the proponents of ERA—for example, see 


Barbara Brown et al., Women’s Rights and the Law, Praeger, 1977. 


I wish to depart at this juncture from my prepared remarks to make 
this one observation: That when the text of the ERA first received 
widespread publicity during the congressional debates in 1972, my 
intuitive and spontsneous reaction was to support ERA; and initially 
my feelings remained the same. Who could be against such an innocu- 
ous request that we simply have equality and have sex not stand in 
the way of equality ¢ 
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Later reading, considerable reflection, and review of some of the 
debates, have led me to change my mind. 

I return to the text. 

A constitution is uot like a suit of clothes or even a person’s voca- 
tional employment, to be changed as fashion or whim dictate. A con- 
stitution is, rather, the written expression of underlying values, pur- 
poses, and beliefs about the political order, to the degree constitutional 
provisions impinge on transcendant ultimates such as religion and 
morality or immemorial social institutions like the family, they are 
quasi-metaphysical and mystic documents similar to the credo or 
articles of belief of a religion. Thus the forging of a constitutional con- 
Sensus is not a trivial matter. 

As a matter of fact, at a time when popular disenchantment with 
government and all its works is so great, tinkering with the process of 
consensus formation in a matter of such gravity would seem as a cruel 
trick, further exacerbating the estrangement of the governed from the 
governors, 

Now the main consensus emerging in the last few years has not been 
that the equal rights amendment is an innocuous bit of symbolism 
or a mere expression of equal work/equal pay reciprocity. Quite the 
contrary. The only possible explanation of why ratification by the 
States has ground to a virtual standstill today, after such a speey 
start, is that a consensus is emerging that we have quite a different 
animal coming to birth than we thought at first. There is growing fear 
that ratification will cause to issue from the political womb not a 
tabby cat but a tiger, if not a monster of uncertain ferocity and 
appetite. 

There is no doubt that a broad consensus exists, which every person 
here certainly shares, that women should be treated fairly and that 
there should be no irrational distinctions between women and men. 
But a later consensus has begun to emerge, that in some cases the 
American people want distinct and even better treatment for women; 
for example, that there be no compulsory combat roles assigned to 
women in the military, that certain high school and college sports be 
restricted to members of one sex if the parents and school authorities 
so desire, that legally-sanctioned marriage be allowed only to hetero- 
eexual couples. The descriptive fact is that the American people want 
certain exemptions and privileges for women and some additional 
burdens on men—for example, in matters of family support, probate 
benefits for women, et cetera—and out of this fact emerges the real 
consensus on ERA: that it may do more harm than good. 

Now it grossly offends the spirit of the constitutional ratification 
process to extend the deadline for ratification in such a way that the 
good in the provision may appeal for positive support but the perceived 
evil may not, : 

As Dean Griswold testified here in October 1977, this is indeed 
“poor policy and a bad precedent, and it would be * * * a breach of 
faith with the States.” 

The whole point of the 7-year time-limit involves the need for a clear - 
and distinct contemporaneous consensus: The amendment must be 
ratified by the States as a whole, in a time frame fostering a singleness 
of collective purpose: ratified, that is, in such a way that by the time 
the last ones make up their minds, the first ones will not already have 
changed their minds. 
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If the “Ship of State” is to elect a new course into uncharted and 
probably stormy waters, the election process should not be prolonged 
so long that by the time the last 3 passengers of the 38 quorum climb, 
perhaps reluctantly, on board, some of the first 35 have not already 
jumped ship by rescinding their early, improvident ratification. 

Of course, it is argued that once a State has signed up for the ERA 
voyage, it cannot change its mind; but certainly this view is political 
experience arising out of desperation by the proponents who know that 
if Congress clearly announced that the States could step cff the ship 
before it left shore, quite a few would. 

It is not a position based on a profound grasp of the jurisprudence 
here, which at least in the case of ERA intuitively recognized the con- 
troversiality of the consensus to be forged and insisted it be contem- 
poraneous. Ratification is not just a quantitative process, a mechanical 
aggregating of 38 separate States; it is also a qualitative process of 
moving to a new, shared understanding. Because of this truth, Dean 
Griswold was eminently correct when he stated : “To change the time 
now is clearly a change in the announced rules governing a substantial 
matter in our constitutional structure.” It is a change, I might add, 
not only in the rules; it is a change in the substance of what we arse 
doing. We would be jettisoning the need for a shared consensus in favor 
of a seriatim or successive consensus, which is no consensus at all. 

In other words, by extending the deadline another 7 years, we render 
& grave disservice to the American people; we make it possible for a 
change in the organic law—a constitutional amendment—to be in- 
flicted or: them even though by the time the 38th State does ratify, the 
majority conceivably do not want such a change at all. 

t is improper to extend ratification time without extending or per- 
mitting rescission time. This is initially a point of simple fairness. If 
the rules of the game are to be changed near its end so as to double 
the time of play, then the Congress must allow both sides to score 
. points, To recur to the metaphor of the “Ship of State” starting a 
voveee into troubled waters, if the crew and the travel agency promot- 
ing the trip receive a substantial extension of time.to round up enough 
passengers from shore, those already aboard who begin to doubt the 
wisdom of the trip surely must be allowed to withdraw their hasty 
commitment and go back to dry land; otherwise some passengers will 
be “shanghaied.” : 

It is a point of fairness to the States which, after spur-of-the-moment 
ratification, now wish to rescind. It is also a matter of fairness to those 
legislators, both in Congress and in the States, who voted for ERA 
with the understanding that the approval process was 7 years long. 

Prof. Charles Black’s testimony on this point bears repeating: In 
his statement dated October 28, 1977, he argued that the time limitation 
must be important to at least some legislators voting for ratification or 
else it was meaningless and would not have been put in. Therefore, 
he said: 

It may easily happen, in any given case, that a vote for the original resolution 
is cast partly on the ground that, In the view of the caster of the vote, the time 
is suitably limited. It cannot therefore be assumed that the original would surely 
have passed by the requisite two-thirds majorities if the time had been longer. 

The process of ratification is not supposed to be simply an endurance 
contest. It is not a matter of one side being allowed to pereuses: cajole, 
threaten or force legislators into approving this substantial change 
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in the Nation’s self-identity but the other side not being allowed to use 


the same tactics to motivate legislators into disapproving such an ear- 
lier approval. - 

The ironies should not be lost on us. We are talking about equal 
ere and equal poten: yet it is seriously urged that that grou 
of citizens who favor ERA may continue to hammer at the 15 re- 
luctant States which have not approved ; but that group of citizens who 
disfavor ERA may not hammer at any of the 35 States which—some- 
times hastily and without much reflection—already have approved. If 
anything manifested “invidious discrimination,” this is it. 

I believe the logic of Prof. Charles Black is airtight and irrefutable 
when he said: 

Extension of time * * * must be for action on the amendment, and not almply 
for one kind of action on the amendment. * * * The extension of time for ratifi- 
cation but not for rescission would be so groteaque that. * * * I am firmly of 
the opinion that lopsided extension would be unconstitutional. 

His point becomes dazzling clear if one rephrases the original Joint 
Resolution propoeg ae amendment to embody the lopsided exten- 
sion now urged, so that it would have appeared candidly at the be- 
ginning. Let us consider the fairness in an origina] resolution that 
might read—this would be a quote of the resolution— 

That the following article (HRA) is proposed as an amendment to the Consti- 
tution of the United States, which shall be valid * * * as part of the Constl- 
tution when ratified by the Legislatures of three-fourths of the several States 
which, from the date of its submission by the Congress, have eight years to vote 
to ratify but only one year to vote not to ratify. 

In light of developments in the law, a constitutional amendment is 
no longer needed, if it ever was, to provide all the legitimate changes 
in our legal and social life that women may deserve. 

Many sincere proponents of the equal rights amendment see it as 
a shortcut way of ending discrimination against women in whatever 
field or role they personally deem importa it. But as a practical matter 
it settles nothing. Almost every operative phrase must be judicially 
interpreted, whether one wonders about the real meaning of “equality 
of rights” or “under the law,” or “abridged,” a word clearly different 
from its juxtaposition, “denied,” or the phrase “on account of sex.” 

If the equal protection clause of the 14th amendment has spawned 
metaphysical distinctions between “invidious” and noninvidious dis- 
criminations, and “strict” and “ordinary” scrutiny, and if it has gen- 
erated a body of case law on such arcanea as “reverse discrimination” 
and “suspect categories,” one may be sure that the proposed ERA will 
be an even broader canvas on which inventive judges may paint juris- 
prudential impressionism. 

' And as for section 2, one may be sure that Congress already has the 
power, and has exercised the power, to rid the Nation of sex dis- 
crimination by appropriate legislation. We have, inter alia, the Civil 
Rights Acts in general, the Equal Employment Opportunity Act of 
1972, the Title IX Education Amendments of 1972, the Equal Credit 
Opportunity Act of 1974, the admission of women as cadets in the 
Military Academies, the activism of the Department of HEW in 
treating women as a de facto ‘‘disadvantaged minority” in university 
hiring and promoting practices. 
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This is not the place to analyze these statutes in detail. But it should 
be clear that Congress has not needed ERA and probably would not 
do much more with ERA passed than it already could do, to insure 
fair treatment of women. 

Further, expansive notions of State action and the reach of the 14th 
amendment equal protection clause to matters unrelated to the suspect 
category of race have enabled courts to strike down practices treating 
men and women or ae and girls differently. For,example, a statute 
authorizing separate girls’ and’ boys’ teams for contact sports was 
nullified by Federal District Judge Carl Rubin in Dayton, Ohio, on 

the grounds that the 14th amendment prohibits such separate but 
equal entities. 

This is only one amoyg many examples of judicial overreach under 
already available constitutional provisions. In my judgment, the 14th 
amendment, coupled with civil rights statutes already passed or civil 
rights statutes that could be passed, provide abundant rifles and am- 
munition for those who would shoot down the remaining vestiges of 
sex-based discrimination. 

There is a principle of economy we must respect. It is far better 
to aim at specific problems with the rifle of specific statutes than to 
grab the shotgun of a constitutional amendment, of all things, which 
we really cannot aim straight, which will hit innocent bystanders and 
which will recoil with such force that the marksman himself may be 

_ wounded. 

The ERA will only transfer the pursuit of women’s rights to the 
judiciary; in most cases the judicial forum follows a rut less logic 
unrestrained by history or the dictates of commonsense, and in this 
case is almost certain to do far more harm than good. 

I will develop this theme with a few concrete examples in the next 
section. Here it will be enough to recall the growing disenchantment 
among the public and among many constitutiona scholars at the 
courts’ wanderings in the thickets of political and social policy, guided 
only by the wavering compass of their own transitory eelings about 
what is best for the rest of us. 

A generation ago, Learned Hand remarked that he would not wish 
to be ruled by a bevy of platonic guardians, even if he knew how 
to choose them. A few years ago Prof. Robert Bork reminded us that 
“the law is vulnerable” when it undertakes through the adversary sys- 
tem tasks that system cannot perform. Prof. Philip Kurland has 
frequently criticized the lack of judicial restraint among the unelected 

judges. Nathan Glazer, it was, I believe, who first coined the phrase, 
the “imperial judiciary.” 

And most. recently, Prof. Raoul Berger’s book, “Government by 
Judiciary,” documents the Supreme Court’s wandering far afield from 
its original purpose and its usurpations of the policymaking role re- 
served by the Founders to the Congress and the States. 

The “countermajoritarian difficulty,” as Alexander Bickel called the 
problem arising whenever a court of last resort overturns the manifest 

-will of the people speaking through their legislatures, is no longer @ 
problem for democratic theory ; it 1s a crisis of democracy itself. 

It is no answer to say that it is all right for the courts to make policy 
when it is a good policy the courts are making. Under this benign dic- 
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tatorship theory there is no way for the people to register their judg: 
ment as to the policy’s goodness. By what calculus can one say t at a 
judge knows better than a school board what is good for students and 
that it is good for girls and boys in Dayton, Ohio, to play on football 
and wrestling teams together, even though the parents’ elected officials 
adamantly opposed for medical, psychological, and moral reasons emi- 
nently more persuasive than a judicial reading of a cou le of sentences 
in an amendment written over a century ago to deal with quite a dif- 
ferent question? 

In a democracy, unless we are to be ruled by a bevy of platonic 
guardians, good polly is to be made by the legislature; assuredly, if 
bad policy is made by a legislature rather than by a court, that: policy 
cen be much more readily corrected. 

The point here is more than the usual clash between theories of judi- 
cial restraint and judicial activism. The point here is the cosmic magni- 
tude of ERA: We must consider its extensive reach, its ambiguity, the 
ideology behind it, courts’ inclinations in the field of equality to go to 
excess, and the fundamental social and moral and familiar arrange- 
ments that the shotgun ERA will necessarily affect. 

If ERA is ratified, it will be left to a few attorneys and judges to 
decide virtually every question of importance dealing with children’s 
education, husband-wife relationships, the place in society for deviant 
subcultures, the makeup and readiness of the military, the very exist- 
ence of private, all-girl or all-boy schools, and even perhaps the sexual 
makeup of seminaries and ministerial schools associated with colleges 
receiving Federal aid. The issue is whether the American people want 
to pecide questions of such importance in a forum so unsuited to the 

task. 

One may confidently predict that the ratification of ERA will usher 
in an era of judicial involvement in the affairs of our daily lives un- 
precedented in scope. Compared to what is to come, past judicial 
struggles over the 14th amendment in such areas as reapportionment 
and school busing will seem like a firecracker compared to a block- 
buster bomb. The judicial restructing of social mores through the 
ERA will cause a political crisis that wil! last for decades. 

If one responds that this is the price that we must pay for full 
equality, my rejoinder is that the people should know the price be- 
fore they strike the bargain. 

Tf one asserts that the foregoing exaggerates, let the examples be- 

low be considered : 

- ERA necessarily entails an immense upheaval in established pat- 
terns of education, sexual maturation, family stability, social mores 
and military recruitment. These changes will be gravely harmful to 
society. : 

Conadgs these «xamples: 

1. In Commonwealth of Pennsylvania vy. Pennsylvania Interscho- 
lastic Athletic Association, decided in 1975, the Pennsylvania State 
ERA was construed to require that girls be allowed to compete with 
boys in any athletic contest, including contact sports such as football 
and wrestling. The case is similar to Darrin v. Gould, a 1973 Wash- 
ington Supreme Court case, which held that regulations prohibiting 
si from playing on high school football teams violate the State 
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2, An Illinois court has already decided that equality cuts both ways, 
and has ruled that when a school provides no participation for one 
sex is an noncontact sport. members of that sex have the right to 
compete for places on a girls’ bowling team, and boys won four out 
of five places on the Dixon High School team that later won the 
girls’ State championship bowling tournament, to the disgust of the 
adult onlookers. The result of this ruthless pursuit of equality will 
be boys playing on most girls’ teams, taking most of the positions and 
ultimately the result will be destruction of most girls’ sports. 

Three, the U.S. Supreme Court decision of Runyon v. McCrary in 
1976 held that no private school could discriminate on the basis of 
race. By analogy, courts are virtually certain to hold, under ERA, 
that no private school may discriminate in admissions on the basis 
of sex, thus effectively abolishing all-male or all-female schools, even 
though they exist because their supporters want distinctive quality 
education and their existence, unlike racially segregated schools, in 
no wise betokens a judgment of inferiority of those excluded or pro- 
motes inferior education. 

I believe that if the experience of Brigham Young University and 
Hillsdale College dealing with HEW are anv indication, it will also 
follow that ERA will mandate—through ruthless judicial logic—com- 
mingling of all students, regardless of sex, in every class, dormitory, 
locker room, sport activity, extracurricular amusement such as choir, 
and even associated seminary programs. That this last point may be 
prevented bv the first amendment, free exercise of religion clause 
hardly invalidates all the others. 

Mr. Epwarps. Professor Stanmeyer, there is a vote in the House of 
Representatives. We will recess for 10 minutes. 

[Brief recess. ] 

Mr. Epwarps. The subcommittee will come to order. 

We will now proceed with the testimony of Professor Stanmeyer. 

Mr. Stanmeyer ? 

Mr. Stanmeyer. Thank you, Mr. Chairman. I believe I had come 
to subsection 4 of a short series of examples designed to illustrate the 
ambiguity and the possible detrimental effects that judicial elaborn- 
tion of the uncertainties of ERA could well develop, and to set the 
discussion in context again, although it is obvious to all, my judg- 
ment on the merits of these things. the real point is not the merits 
of these various changes I foresee. The rea] point is that, arguably at 
least, the ERA will bring about changes that were not intended at 
the outset, are not part of the legitimate and bona fide motivating 
elan or thrust behind it; therefore, the point I am trying to urge is 
that there will be good and bad that will flow from ERA, not simply 
good. That being the case, the public, the educated public, must review 
it from the perspective of the good and bad and have a chance, as they 


are beginning to have under the 7-year discussion, to see it from that’ 


point of view. 

Let me return to where I believe I was, subsection 4. 

Four, ERA has already been judicially construed in some States— 
and its nartisans tend to admit—that it strikes down anv preferential 
benefits for women in snch family matters as the husband’s obligation 
to support his wife, the widow’s allowance in probate, and other 
protective exemptions. This is nart of the two-edged sword: If the 
man does not have the protection, neither will the woman. 
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Five, the legislative history of ERA, sparse at it is, contains the 
revealing debates—March 21 through 22, 1972—on the Ervin amend- 
ments to the proposed text. Among others that were defeated were 
_ amendments to exempt women from compulsory combat service in the 
military, to preserve protective limited labor exemptions, to secure 
privacy in public accommodations such as hospital rooms and school 
restrooms, and to pee distinctions based on psychological or func- 
tional differences between male and female. Thus it is simply not true 
that the doleful predictions of the impact of ERA on women’s rights 
and traditional sexual mores envisioned by the opponents are fanci- 
ful; there is warrant for their view in the legislative history. At best, 
these delicate matters will be left to the imperial judiciary. 

Six, it is virtually certain that passage of ERA will entail broad 
acceptance of the pure contract notion of marriage, including the right 
of mutual rescission and consequent even easier divorce, and the re- 
moval of any even customary requirement that the marriage partners 
take the last name. While neither development needs be deemed a 
tragedy—and here again is the point, really, these delicate matters will 
be left to what Glazer called the imperial judiciary. By no means 
would it be, I might add, necessarily certain—anything that furthers 
the atomization of the family unit, with deleterious consequences for 
the children, should be a matter of concern.. 

Seven, it is likely, granted the fact that courts tend to reverse 
Justice Holmes’ famous dictum and now often act as if a page of logic 
were worth more than a volume of history, that homosexual mar- 
riages and other mores changes will be mandated by the judicial fast 
using ERA—a “countermajoritarian difficulty” of sizable propor- 
tions, especially in light of recent democratic referenda in Florida, 
Minnesota, and elsewhere on the point. This likelihood is well under- 
stood by homosexual and lesbian groups, which strongly support ERA ; 
again because of the reaction of the people in the audience, I depart 
momentarily from the text. 

This is hardly the place to discuss the merits pro and con of such a 
prediction. The point is that we should be aware of the possibility that 
this kind of development will occur through the judicial mandate and 
we should take into account and balance in some way as a Congress 
and as a people the pros and cons on our social mores that ERA will 
bring about, pros and cons of the changes that it will bring about. 

J do not claim that all these possibilities will occur at once, but the 
trends, the theoretical scholarly literature and the zeal of activist at- 
torneys lacking any sympathy for traditional values all point in these 
directions. 

But the real nub of the issue is not the evil of such developments. The 
nub is that we must recognize the bitter along with the sweet and decide 
whether it is worth it, in light of the less drastic means we have for in- 
suring legitimate equality for women, to make the American people 
swallow both bitter and sweet under the pretense that the medicine 
will have no baneful side effects. 

Let us not deceive ourselves. Six years of debate on ERA leaves us 
with only one consensus emerging: As presently drafted, ERA will 
bring both some good and some harm. It is likely that it will cause more 
harm than good. But r.o one really knows, since its vague meaning will 
be filled in by judicial fiat. 
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By accident or design, the pice draft is akin to what lawyers call 
a homemade wil]. The good lawyer who would protect his client’s in- 
terest finally tells him to scrap it and starts over from scratch, for he 
can scarcely find the place to begin the rewrite job, In light of the 
flaws in ERA, the most jurisprudentially sound course would be for 
Congress to start over. This is the position of Erwin Griswold and I 
subscribe to it. 

In conclusion, before I move to a few brief comments on the prior 
testimony, I must observe that ERA has become America’s constitu- 
tional Vietnam. We are bogged down in the middle, with the end no- 
where in sight; the people are tired of this strife; they doubt the wis- 
dom of the venture in the first place. The promised benefits may turn 
out to be chimerical and the unforeseen detriments are beginning to 
emerge as prohibitive in cost. 

Rather than slog along in this war for another 7 years, let us us cut 
our losses now. Let the Congress start over, if he wishes, with adequate 
public hearings, a well-drafted text, and the Ervin amendments receiv- 
ing weeks rathe: than mere hours of debate, or let Congress settle for 
the modest but mure effective course of civil rights statutes in specific 
areas. 

For the borrow Justice Frankfurter’s metaphor from the Butler 
case, to pass the ERA as a device to obtain women’s rights would be “to 
burn down the house to roast the pig.” 

Mr. Evwarps. Thank you, Professor Stanmeyer, for a most thought- 
ful and hard-hitting statement. 

The gentleman from Massachusetts, Mr. Drinan. 

Mr. Drinan. Thank you, Mr. Chairman. 

Mr. Stanmeyer, you make some good points on which reasonable 
people will differ. 

In the first part you talk about rescission and it seems to me that then 
toward the end of your statement you are really appealing to emotion 
or to fear, and it seems to me that you have overstated the case, and that 
you weaken your points by the fears that you appeal to. 

I don’t know how to exacily approach it because there is no substance 
here, in that it is all fear, fear of change. It seems to me that you say 
that you are afraid of “ruthless judicial logic.” Well, most logic is 
ruthless and that is why it is logical. I am trying to analyze why you 
are afraid of the courts. They are not supposed to be the one power, 
but we are not saying that they are the one power, and that two-thirds 
of both houses and almost three-fourths of the States have said that 
we need a constitutional norm. : 

Now you suggest at the end that we should go back to square one. 
What yould be in the revised amendment? You think that it is reason- 
able that we should discuss this, but how would it be different ? Which 
of the Ervin amendments would you buy ¢ 

Mr. Stanmerer. Father Drinan, I appreciate the lesson you are giv- 
ing me in rhetoric. I had the pleasure of teaching logic for 5 years in a 
Jesuit university, so I am sure we come out of the same matrix. 

Mr. Drinan. Was it ruthless logic that you taught? 

Mr. Stanmerer. Only when I graded final exams. , 

The purpose, Father, is not to appeal to fears; the purpose is to point 
out what some: people might well consider detrimental results and at 
least make them attend to that. 
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I don’t have the text of the various Ervin amendments before me. 
There were numerous ones. Congress would have to take them seriatim 
mah he military combat, separate restrooms, preferential treatment 
and all. ; 

I think it would become a cumbersome document unless there was 
some generic clause which I incorporated amendments totally. 

Mr. Drinan. In fairness to the Congress, this subcommittee—I was 
not a member then—held extensive hearings and I do not really think 
it is fair to state we consider things only for hours and not for days. 
You may recall the ERA was tied up in the House Judiciary Commit- 
tee for many years before I came to Congress because the then chair- 
man opposed it, and it took a discharge petition signed by 218 Members 
of the House to get it out of this committee. 

During that time there were all types of hearings here and in the 
Senate. I do think it was fully and fairly conceived and the amend- 
ments were struck down, not hastily on the floor but by years of con- 
troversy in the House when we finally agreed on the stark language. 

Now you are saying we should have meade it much more full, and you 
are afraid of simple language like that, an dyou say it has a cosmic 
magnitude. I am afraid it does, we have to face it, and that is why we 
sent it to the States for ratification. 

We say we should not cut it off in 7 years, that people have a right to 
talk about things that have cosmic magnitude for more than the 
arbitrary period. 

Mr. Stanmeyen. If I may respond briefly to the point about rootless 
logic by Dacia to the statements of the prior witnesses I noted in 
the conclusion of the principal statement the remark that we should 
have under ERA, “meaningful affirmative action programs,” in the 
context of athletic programs in schools. ae 

Now, rootless judicial logic, of which I think we could find numer- 
ous Goes is just told me it would be rootless, would require, 
then, if we push this all the way, I suppose we would have at least 50 
percent more or less young women or girls on all boys’ teams of any 
significance, and vice versa, boys, on girls’ teams. - 

I would prefer the approach of equal funding in a school, for a 
proportionate number of students of either sex for those sports that 
the school board wants to maintain separate—wrestling, football, may 
be a few examples. 

I think there would be little disagreement among fairminded people 
that girls have been shortchanged and they should receive propor- 
tionate funding. But not proportionate funding, but not the supposed 
opportunity to play directly against boys, which also means boys get 
the opportunity to play against girls, and in some sports I think com- 
monsense would indicate that the boys will gradually dispel or push 
off from many, many so-called girls’ teams the girls themselves. The 
end result will be where we started out to help girls get into athletics 
we will end up pushing them out, all through the device of a consti- 
tutional amendment which, to me, is very remote. This is an illustra- 
tion of what I suggest will be a rootless logic. . 

Mr. Drinan. My time has expired. I thank you. 

Mr. Epwarps. Mr. Butler, the ntleman from Virginia. 

Mr. Butter. Thank you, Mr. Chairman. I appreciate the witness’ 
statement. 
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One argument which I think, if I understand correctly, is along the 
lines that failure to extend and therefore allow the equal rights 
amendment to expire, would be a signal by the Congress to the courts 
that Congress is turning its back on equal rights for women and with 
penne in further judicial decisions. Would you like to comment 
on that 

Mr. Stanmeyer. Yes, sir. I am struck by the notion that the prime 
basis for a judicial decision will be signals of symbolic import from 
another branch, and I frankly doubt the courts, knowing their activ- 
ism and independence, will be seriously impeded in their pursuit of 


equality by a signal as ambiguous as nonaction by Congress on a : 


notion to extend. 

Congress:has given many clear signals to the courts regarding its 
notions of busing to obtain racial balance in public schools. In fact, 
the signal is so clear they have expressly ignored some statutes that 
Congress has passed, and the courts have disavowed and declared 
there shall be no busing. 

Nonetheless, through arguably the merits of the case and the inde- 
pendence of the judiciary, the Supreme Court and many Federal 
district courts have held quite the contrary. I feel it is fairly clear the 
courts are an independent branch and they will go their own way 
regardless of what Congress does on this issue, especially if Congress 
turns around and passes a few statutes that may well be needed. There 
the courts would not have to defend themselves by saying we are 
conjuring up the result. It would be very clear that Congress man- 
dated the result in a given case, I think the argument might be even 
stronger to promote equality in those areas where the public definitely 
would want it. 

Mr. Burter.{I thank the gentleman. I yield back, Mr. Chairman. 

Mr. Epwarps. On the point that you just made, Professor, with 
regard to the courts not necessarily complying with congressional 
wishes we will say in the area of busing, are we not talking about 
apples and oranges there? The courts are talking about a constitu- 
tional right with regard to busing, and Congress can act any time it 
so pleases in changing the Constitution. I do not quite follow you 
when you think that the courts should comply with congressional 


wishes because of statutes enacted by Congress when we are talking 


about a matter of constitutional rights and not of statute. 

Mr. Stanmeyer. Mr. Edwards, I was approaching the question 
from the point of view: What sort of signal is transmitted by action 
or inaction by Congress to the courts presumably motivating them to 
act or not act in promotion of women’s rights in a given case. 

The first position 1 would suggest, the courts are independent, as 
recent history abundantly demonstrates, and they will still pursue a 
a barre to a proper end if it is well argued by counsel, regardless 
of signal. 

That is the basic point. I tried to illustrate that by saying it was 
not only a signal in a sense of a symbolic activity undertaken by Con- 
gress, but Congress tried to be very specific in certain areas, and yet 
the courts, as you may well argue, went a better and a proper way 
quite on their own. 

I think the courts are not going to be dissuaded from promoting 
women’s rights and equality even though Congress may not act on this 
proposed issue before us today. 
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Mr. Epwarps. Thank you. 

The gentlewoman from New York, Ms. Holtzman. 

Ms. Hourzman. Thank you, Mr. Chairman. 

You referred in your testimony to the fact that the people of Amer- 
ica doubt the wisdom of this venture. Which people are you talking 
about? Isn’t it a fact, Professor, that polis show a majority of Amer- 
icans support the equal a amendment, and is it not a fact thaf the 
States that have ratified the equal rights amendment contain approxi- 
mateiy 75 percent of the people of this country ? Which people are you 
referring to here? A majority or a minority ? 

Mr. StanMeEveER. I think the bare statement that women should be 
treated with equality, and furthermore usually illustrated by the equal 
pay for equal work argument, is one that a vast majority do support. 

epending upon the phraseology of the poll, I would say the vast ma- 
jority of Americans do not support some applications I have suggested 
may follow such as the integrated wrestling teams, the compulsory 
combat in the military, and so on. 

The fact that doubts arising about some of the side effects of the 
amendment have led me to believe in light of the energy of its pro- 
ponents and the ability we all have to learn thease issues, that pa 
second thoughts are emerging there is an uncertain concensus, or else 
why the request for a 7-year extension ¢ 

Ms. Hotrzman. Did you hear my question, Professor? 

Mr. STANMEYER. I believe T did. 

Ms. Horrzman. I said about 75 percent of the people of this country 
reside in the States that have already ratified equal rights for women. 
Do you say in your opinion the majority of Americans oppose the equal 
rights amendment? Is that your testimony ? 

Mr. STANMEYER. No. 

Ms. Hotrzman. You said something in your testimony on page 11. 
That is what I am asking you about, “* * * that the people are tired of 
the strife; they doubt the wisdom of this venture.” I want to know 
whether you are talking about a majority or minority of members, 
and, if so, what is the basis of the testimony you gave? 

Mr. StanmereEr. Obviously that sort of statement is one on which 
all sorts of different kinds of evidence can be introduced. My point 
is not a legal analysis of a case here but rather an intuitive—as I 
imagine yours is too—judgment of the degree of support the Ameri- 
cans give not only to the prime focus of the ERA, which I think is— 
which I think your position is correct, the prime focus is AN ae 
but the secondary focus which is only recently coming to light which 
brings a general doubt, and that is the point I am urging. 

Ms. Hoitzman. Let’s go from professor's intuition to page 9 of your 
testimony where you say : 

ERA has already been judicially construed in some States . . . that it strikes 
down any preferential benefits for women in such family matters as a husbdand’s 
obligation to support his wife. 

Is there any State in this country in which the husband’s obliga- 
tion to support his wife has been struck down under ERA? 

Mr. Sranmerer. First of all, may I add, if you want to go into 
case citations, I was given a 1-day notice on this—— 

Ms. Horrzman. You made the statement in your testimony and I 
want to know the basis for it. 
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Mr. Stanmeyer. I glanced through this pro-ERA document and 
the construction I drew from a number of cases cited in this book is 
that there is an effort to strike a middle ground. A woman will still 
maintain her right to support from the husband if she cannot support 
herself, but there are—— i 

Ms. Horrzman. So that statement you made there is not quite as 
accurate as it appears; is that correct ? 

Mr. Scanmeyen. I think it could be refined along the lines you are 
suggesting. I might add, Congresswoman, if I may, that the applica- 
tion of this kind of general thrust of this broad-scale approach to very 
complicated and somewhat pluralistic problems is virtually certain 
to bring about the kind of conclusion I do urge here even as in the 
athletics teams illustration. 

Ms. Hourzman. I think what disturbs me, since you claim to be an 
~ expert in logic—— 

, Mr. Sranmerer. No; I did not say that. I claimed I had taught 
ogic. 
: a Hourzman. That puts you ahead of most other people, I would 
t. : 

There is a point Father Drinan raised about the fears raised b: this 
testimony. I was interested in the word you used, “possibility.” RA 
creates the ibility of a whole variety of pape. You know, sci- 
entifically, if I throw a ball in the air it is possible the ball will remain 
in the air because, statistically speaking, at some point the molecules 
will accumulate under the ball and overcome the force of gravity. But 
we do not operate on the basis of what is possible. 

I think to come to the committee and make a whole list of possible 
terrors is not really contributing to the debate. 

I would like to know whether you think as a realistic and as a 
probable matter this parade of horribles is going to happen. 

Mr. STANMEYER. Morena I was scheduled last, which enabled 
me to hear the discussion of the former witnesses because they have 
moved my possibility to probability in some cases. The direct state- 
ment by the principal witness prior to me that meaningful affirmative 
action programs will be required in school athletics lends support to 
the point that I make, that it is probable. The document here refer- 
ring to book] as well as most of the discussions I have heard by pro- 
ERA representatives argue that ee ae eed service, not just volun- 
tary, in combat is virtually assured. In fact, it may follow, although 
I have not raised this in my statement, that the military academies 
will have to be integrated by way of sex on a 50-50 basis. This may 
or may not be good as a further discussion, but the point is, the 

robability that these women will serve in combat I think is a de- 
ensible position. 

Ms. Horrzman. Do you think we have equality of rights in this 
country today ? 

Mr. Sranmever. In some areas, yes; in some others, no. I do not 
want to throw out the baby with the bath water. I want to save what 
is good in the prior system while promoting change where it is neces- 
rat and I fear a constitutional amendment of this type cannot do 


Ms. Hortzman. Unfortunately my time is up. 
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. Mr. Epwarns. Professor Stanmeyer, I and the other members of the 
committee have received not hundreds but thousands of letters and post- 
cards and messages on this particular subject in the last few months. 
I am not at all sure that there is support for the statement that the gay 
community supports ERA strongly. Certainly, of the mail we get from 
the gay community, none of it to my knowledge ex ressed that view. 

The gay community is more interested and vitally interested in cer- 
tain legislation that is pending in this subcommittee with regard to 
protection of the civil rights of people of different sexual orientation. 
However, I won’t make a point of it but I really have not received that 
impression myself. 

Mr. StaNMEYER, Sir, again these are matters of impressions. If Imay 

§. comment, I have seen photographs in the press of various groups in- 
cluding the gay community picketing in favor of ERA. I understand 
that, at the Houston Women’s Year Conference, numerous gay com- 
munity groups were represented and strongly supported the ERA 
movement, 

Mr. Epwarps. There is no possible interpretation ERA. could see it 
as I help them or hinder them. This does not address the problem at all. 

Mr. Sranmerver. I certainly hope not. too, but my fear is that the 
language is vague and the results are unclear and that the court’s logic, 
as Father Drinan told us, is rootless. 

Mr. Epwarps. Counsel points out, in Washington State, there was 
a case in which it was held that is not relevant—it is not sex discrimi- 
nation when one is of a different sexual preference. I believe there 
are 9 or 10 States that already have an ERA; isn’t that correct? 

Mr. StanmeyeEr. I do not know how many. 

Mr. Epwaros. It is about 9 or 10. Except for the one instance that 
you relate, I am no’ cognizant of calamities that have taken place in 
these States. These States are still operating pretty well. It just seems 
to me women and men are getting along a Bttle better than ever in 
these States. 

‘ J sonics what you really predict, What kind of evidence do you 
ave 

Mr. Srawseerer, It is a value judgment whether it is a calamity. I 
cited the Pennsylvania case on the contact sports; I cited the Dixon, 
Ill., judgment of the circuit court which led to the driving of girls 
out of girls sports by the occupation of those positions by boys. 

How well people get along or not, I am not certain. This goes to 

¢ —teligious, moral, and other influences, The fact is that these results 
are arguably painful. I venture to say if the notion of girls playing 
contact sports were put to a vote of the people in any given commun- 
ity, they would vote it down rather heavily. Since the school board 

ee attempts to prevent this, if the court changes the school board’s will, 
it Hine if democracy means anything, the people do resent such re- 
sults, 

Mr. Epwarps. Professor Stanmeyer, this is not totally a country 
where majority rules. Most of the Bill of Rights has to do with pro- 
tection -of minorities. If every person in a community wanted to dis- 
criminate against black people, that does not mean that is right. Is 
that correct? 
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Mr. Stanmeyer. I agree with that. I might add that taking the 
14th amendment as an illustration, I do not believe it was foreseen 
by those who passed it in 1868, or the courts when they began strenu- 
ously to apply it in the 1950's, thought it would prohibit the admis- 
sion to a law school of a man named Denoonus, or a medical school 
by a man by the name of Bakke, even though he clearly had superior 
credentials to those admitted and race would become the determining 
factor, This is not to make a judgment as to whether Mr. Cox’ argu- 
ment and others that we have a century of wrongs to redress and the 
social policy is more important than the rootless logic of Mr. Bakke; 
it is only to say the document itself gave rise to extraordinary prac- 
tices in terms of admissions, extraordinary litigation, extraordinary 
court decisions, none of which could be foreseen. : 

In some degree there have been some wrongs, arguably, that arose 
out of the very effort of the courts to defend minority rights. 

In illustration, I appeared on a panel 1 month ago with a black 
member of a school board in Columbus, Ohio. He feels as apparently 
many of other races feel, busing is bad and he cannot do anything 
about it. 

Mr. Epwarps. There are a lot of things I cannot do anything sbout 
and I consider bad, but we have our democratic processes and legisla- 
tures and committees to try to change our country in the right direc- 
tion, Is that not correct ? 

Mr. Sranmeyer. We hope we do. I am saying what will happen 
here—as far more eminent people than I, ingtatiin Professor Gris- 
wold and others, have pointed out—is that there has been a heavy 
transference of this decisionmaking from the legislative body to the 
judicial body, and this ERA will be one more illustration. Using words 
which themselves are very unclear of their application and can lend 
themselves, as three different courts have ulluded to already in Penn- 
nadia Ohio, and Illinois, to results that people never intended when 
they first ratified ERA. 

Mr. Epwarps. My time is up but there are a number of other wit- 
nesses who testified exactly the opposite. That is, that the courts are 
floundering around new, that many of the courts do not know whether 
to include women within the protection of the 14th amendment even 
though ele speaking most witnesses think that they already have 
been, and it is only the reluctance of the Supreme Court to include them 
in its protections that has made ERA necessary and that if RRA be- 
comes a part of the Constitution that it will reduce the number of 
court controversies because it will be known in the country this hap- 
pens to be the law. 

Mr. SranmEYER. When you move to this question of quer scrutiny 
by the court, the fact is, as I read the cases, once you apply a category, 
one that is suspect and therefore requiring strict scrutiny, virtual 
automatically and universally the category does fall or the practice is 
struck down. This may be good. A vending-machine jurisprudence in 
which an automatic answer comes does not take into account the varie- 
gated and pluralistic differences of problems, of psychology, of loca- 
tion, of religious background. 

It may be that we ought to have enough play in the legislation, al- 
though it is a complicated thing as in the consent area to allow in- 
dividual communities to decide. I do not know whether ERA will 
lend itself to that kind of difference in a pluralistic society. 


a 


$. 


373 


Mr. Epwaros. I appreciate your testimony very much, Reasonable 
people may disagree and you are a very effective advocate, Professor. 

Mr. Butler. 

Mr. Buturr. We have a table of State ERA’s. Is this part of the 
record of this hearing now? Can we make it part of the record ? 

Mr. Epwarps. Without objection it is accepted as part of the record, 
and also Mr. McClory’s letter that he presented will be made a part of 
the record. 

[The information follows:] 


TABLE 2.1.—STATE ERA CASES—FROM BROWN ET AL, “WOMEN’S RIGHTS AND THE LAW” (1977) 


State Constitutional provision Significant ERA decisions 

Alaska.........-. No person is to be denied the Schreiner v, Fruit, 519 P. 2d 462 (Sup. Ct. 1974). Extended right to 
enjoyment of say ciyjl or — sue for loss cf consortium to women. 
polities right because of +: 
color, creed, $81 oF 
cone (Art. 1, §3, October 

Colorado... ...--- Equali rights under the law People v. EMllot, 525 P. 2d 457 (Sup, CL 1974). Upheld felony non- 

aorta 0 support rena applying AS aay onty. ¢ @ has since been 


a state of... S02 nanareled Oy te aria 
Colorado of any of Its politicel People v. Green, 183 Col. 25, 514 P. 2d 769 (Sup. Ct. 1973). Upheld 
subdivisions on account statutory rape provision assigning higher offense and punishment 


of 

sex, (Art. 2, § 29, November — to offenders. 

1972). Mora v. St. Vrain Valley Sch, Dist., Civil No. 75-3182-1 (Boutder Co. 
Colo., fled Dec. 3, 1975). invafidated rufe that girl student could 


in 1 Women L. Rep. 1.162 (Mar. 1, 1975/}. 
women right to use birth-given aame to vote, (Sta i 
requiring use of husband's name for off purposes repealed.) 


Nofember 1972). 
Uta cece Tee ere om of the Anagnostopoulos y. Anagnostopouios, 22 IK, App, 34.4798, 317 
Wave ita fact be denied or WE. 20 GB1 (1974), Custody granted to father based on ‘best 


on 
adridged 04 account of sex b interests of child.” Court recognized no rule requiring maternal 


length of merrier 

People y. fost 1M. App. 36 671, 321 N. £20 12 (1870), Strack 
pal el re re uae under sano provision 

formerty applicable to incest between mother and sons oF 

a 

a 


Acbie y: meine SOE ee ese, 321 NE. 2d 97 (1974). 
Upheld rs ratata covering mole sezrnoors, booed 
Sea se ne yeleieen a0 ween ces 
Pancio v. Robiasom, 23 14. App. $20 W.E. 2d 101 (1974). 
acto, Bobiano, 28 Aa dee, ceed ts coiag kat 


i to males’ Keir, can pow cat hair of both 


sexes if only a 
: Paes detetiry deacon of marriage for mon and women 
“a ine age a : 
pow sen are subject to lower age restrictions 
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TABLE 2.1.—STATE ERA CASES—FROM BROWN ET AL., “WOMEN'S RIGHTS AND THE LAW'’ (1977)—Con. 


State Constitutional provision Significant ERA decisions 


Randolph v. Dean, 27 Ill, App. 3d 913, 327 NE. 2d 473 (1975). 
Presumption favoring maternal custody not unconstitutional if 

‘, it Is Wy one factor among others rather than in inflexitie rule, 
Slavis v. Slavis, 12 Ili. App. 2d 467, 299 N. E. 2d 413 (1973). Neither 

ERA nor amended statute requiring support obligations for both 

men and women retieves-father from payment of child su pert 
arrearages—past support obligations are a vested right of 


children. 

Tan v. Tan 3 IN. App. 3d 671, 279 N.€, 2d 486 (1972). Proper to 
terminate alimony after seven years. as the couple has lived 
together only seven months and had no children—court noted 
that wife is saplgyerie and has responsibility for own support, 

People v. Yocum, 31 Ill, App. 3d 586, 335 N.E. 2d 183 (1975). 
Conviction for aggravated incest between father and stepdaughter 
overturned because statute did not prohibit sexual conduct 
between mother and adopted or stepson. 

People v. York, 29 ilf, App. 3d 113, 329 N.€. 2d 845 (1975). Upheld 
higher penalty for father's incest with daughter than for mother’s 
incest with son because of high proportion of Incest committed 

: by men (but see people v. Boyer, sow). 

Maryland. ....... Equatity of rights under the law Brooks v, Maryland, 24 Md, App. 334, 330 A. 26 670 (Ct. Spec. 
shail not de abridged of App. et pheld rape statute penalizing only mate aggressors 
denied because of sex. (Dec- because of physiological differences between sexes because only 
laration of Rights, Art. 46, | women can become pregnant. 

December 19728. Colburn v, Colburn, 20 Md. App. 346, 316 A. 2d 283 (Ct. Spec. 
App. 1974). Husband challenging statute seeing aliwny and 
attorney's fees to women only was found not to have standing 
since he was not seeking alimony o7 fees for himself. 

Cooke v. Cooke, 21 Md. App. 376, 319 A, 2d 841 (Ct. Spec. App. 
1974), Maternal preference in custody is costitutional if all 
other factors are equal and application is limited to situations 
where factual determination is otherwise impossible to make. 

Maan’ State Board of Garber Examiners v. Kuhn, 270 Md. 
496, 312 A. 2d 216 (Ct. App. 1973), Statutory scheme prohibiting 
cosmetologists from washing and cutting men’s but not women’s 
hale found to be an unseasonable classification—court relied 
on '‘due process’’ rationale rather than ERA, however. 

Minner v. Miner, 19 Md, App. 154, 310 A. 2d 208 (Ct. Spec. App. 
1973). Same as Colburn, above. ‘ 

Tignor v. Tignor, Divorce No, 12601 (Anne Arundel Co, Cir. Ct 
1974). Allowed alimony to blind man whose wife had substantial 
assets and ee over $10,000 per year (alimony provision 

P now sex neutral). 

Montana......... The dignity of the human being tn re Kujath, 1 Family L. Rep. 2533 (Sup. Ct. 1975). Struckdown 
is inviolable, No person shall — statute prohibiting wife to alienate over two thirds of her estate 
be denied.the Equal Protec- by will without her husband’s consent. 
tion of the laws. Nelther the 
State nor any person, firm, 
corporetion, or = Institution 
shait discriminate against any 


dition, of political or religious 
Ideas. (1972 Constitution, 
Art. 2; Declaration of Rights, 


July 1973). : 
New Mexico...... No person shall be deprived of Schasb v. Scheab, 87 N.M. 220, 531 P. 2d 954 (Sup. Ct, 1974) 
life, liberty or property without Alimony statute, already sex neutral on its face, upheld under 
ue pr law: nor shall == ERA as to its application to id permet husband, whose wife had 
any person be denied equal custody of all buf one child and needad financial help of former 
protection of the laws, Eau, spouse. Fe 


th of Art. 2, 
@ 8x - person: ¢ rt. 


18, July 
Pennsylvania... ... totanty of rights under the law Com, ex rel. Buonocore v, Buonocore, 340 A. 2d 579 ee r, Ct 
shall not be denied or 1975). Child sup order against wife upheld since husband's 
abridged In... Pennsylvania = income was / uate and children were living with him and 
because of the sex of theindi- wife had an ability to contribute—otherwise, children would have 
vidual. (Art. 1, § 28, May 1971; _ become “indigent” under "poor law.'” 
Ann. Code § Butler v. Butler, 2 Family L. Rep. 2092 (Sup. Ct. 1975). Presumption 
that wife does not intend husband to benefit from her contribu- 
es” property ne ger valid. Court held that 
“entiraties’’ property should be divided ually at divorce. 
Commonwealth v. Butler, 458 Pe. 289, 328 A. 2¢ 
Upheld minimum sentence of mate defendent under Muncy Act 
but declared of act providing for no minimum sentence 
for women to unconstitutional. 


1 Sup, Ct. 1974). | 


“et 
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State Constitutional provision Significant ERA decisions 


a he SS oe a ee ee 


Conway v, Dana, 456 Pa, 536, 218 A. 2d 324 (Sup. Ct. 1974), Parent® 
Cave equal responsibility for child support according to thei! 
acer ~ capacities, Presumption 


ing ‘‘bed and posrd’’ divorce for women only no longer constitu- 
tional, Thus, this cause of action Is no fonger recognizad In this 


county, 

Pa DeRosa, 60 D, and C. 2d 71 (Delaware Co. Ct. C.P. 1972). 
Statutes allowing alimony and counsal fees to women without 
adequate resources do not violate the ERA, (Statutes now sex 


neutralized. 

Diflorido v. DiFlorido, 331 A. 2d 174 (Sup, Ct. 1975). Presumption 
4 favoring ownership of atl household goods by husband is invalid 
Nonmonetary as well as monetary contributions to household 
must be considered. Proper presumption tn dividing goods on 

divorce is one of joint owr<.ship, ; 
Einstein Medical Center v vol, 66 D. and C, 2d 347 (Phila. Co, Ct. 
C.P. 1975), Improper ‘or “aife to defend against payment of hus- 
band’s medicrt expe 1° ss by relying on o doctrine that 
only husba:ds are '< sponsible for the ‘‘necessaries’’ of thelr 


1883. 

Frank v, Frank, 62 D. and C, 2d 102 (Lebanon Co, Ct. C.P. 1975. Up- 
held statute alloy ing alin.any pendente lite for women. Now 
statute is sex neural » ‘ 

Green v, Feeiheit, Civil No. 1015, Dockat No, 260259 (Family Div., 
Ist Judiclal Dist, Oct. Term 1973), Child support responsibility 
rests saually with both parents according to ability. Presumption 
charging father with primary obligation no longer valid under 


ERA, 

Hakes v. Hakes, 67 D. and C, 2d 25 (Sullivan Co, Ct. C.P, 1974). Real 
estate conveyed to wife In her own name did not create tenancy 
by entirety or constructive trust in favor of husband. Wife used no 
undue influence against husband and sho:.ld not be bound by old 
presumptions about the marital unit. 

Henderson v. Henderson, 452 Pe. 97, 227 A. 2d 60 (Sup. Ct. 1974). 
Found statutory provisions allowing alimon ndente lite and 
counsel fees for women onty to use Impermss ble sex classifica- 
tion, Noted that statute had now been sex neutralized by legista- 
ture. Held thet support rights and obligations depand not on ex 
but on-refative financial circumstances of spouses. 

Hopkins v, Blanco, 457 Pa, 90, 320 A. 2d 139 Gup. Ct 1974). Ex- 
tended right to sue for loss of consortium to women. 

Kaper v. Kaper, 227 Pa. Super. 377, 323 A. 2d 223 (Sup. Ct. es 

ust consider mother's income and actual needs of child in 


bligation. 

. Penn Hills Distrlct, 650, and C, 2d 764 (Allegheny 

Co. Ct. C,P, 1974). ERA creates no new rights of cne spouse In 

income of other during marriage. Thus, itis proper for wives with- 

out outside Income to be covered by school tax exemption, regard- 
less of Income of husbands. 

Kehl v. Kehi, 57 0. C. 2d 164 (Allegheny Co. Ct. C.P. 1972). Statuiory 
provisions allowing alimony and counsel fees to women only 
violate the ERA. (Provisions are now sex ache 

Lukens v. Lukens, 224 Pa. Super. 227, 303 A.2d 522 (Super. Ct 
1973). Discrepancy in support provisions for wives a husbands 
does not violate the ERA use both spouses have a reciprocal 
and substentisl right to support, despite the lack of mathematical 


uality. 
Murphy v. Murphy, 224 Ps. Super. 303 A.2¢ 838 (Super. Ct 
5 3. Upheld shinony and mlaaeey ool for women only. (Statute 


D. and C. 2d 239 (Phila. Co. Ct. C.P. 1974). ERA 
does not require precise equality in relationship to a substantial 
right to support for both sexes. Not unconstitutional to allow 
statutory “‘in rem” action for support by deserted wite but not by 
deserted husband. 

Commonwealth v, Pennsytvania Interscholastic Athletic Ass'n, 334 
A.2d 839 (Cmwith, Ct. 1975). By-law prohibiting competition by 
girls against boys in any athletic contest violstes ERA. Sex sver- 


aging is prohibited, 

Percival v. City of Philadelphia, 317 A.2d 667 (Cmwith. Ct 1974). 

Exampting married women from arrest under writ of capias action 
8 aad city wage taxes from nonresident employees violates 

Rogan v, Rogan, Civit No, 1934 (Luzerna Co, Ct C. P. Oct. Term 

972). Neither husband nor wife should be allowed counsel fees 
under statutory scheme allowing such awards to women upon 
divorce. (Provision now sex neutral. 

Commonwealth v. Santiago, 340 A.2d 440 (Sup. Ct. 1975). Common 
law doctsine of coercion of wife in crime by husband and wife no 
longer legitimate defense since wife's identity will no longer seem 

to merge with husband's on marriage. 
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TABLE 2.1.—SYATE ERA CASES—FROM BROWN Ef AL., “WOMEN'S RIGHTS AND THE LAW’ (1977)—Con. 


State Constitutional provision Significant ERA decisions 


Wiegand v. Wiegand, 226 Pa. Super. 378, 319 A. 2d 426 Super. 

is 1973) cev'd on other grounds, 337 A. 2d 256 (Sup. Ct. 1978), 
Appeilate court invalidated statuto provisions allowing ‘‘bed and 
board’ divorce for women only. ever, supreme court sald 
ERA challenge not property raised, so status of ‘bed and board 
divors remains in gee In Pennsylvania. 

Toxas..........-- Equality under the law shall not Cooper v. Soper, 513 S.W.2d 229 (Ct. Civ. App. 1974), Unequal 
be denied of abridged be- division of community property and child support obligations 
cause of sex, rece, color, favoring wife on divorce does not violate ERA because court must 
creed, or «tional origin, _ consider sex-neutral factors such #3 wife's lower earning capacity. 
(Art. 1, § 3a, November 1972) Feisenthal v. McMillan, 493S.W. 2d 729 (Sup. ct. 1973). Tort of crim- 

inal conservation, available at common law to husbands only, 
must de made available to women, too. 

ry ee of Texas, 527 S.W.2d 553 (Tex. Ct. Crim. App. 1975). 

Upheld rape sta‘ute on “unique physical characteristics” ration- 
ale and fact that most rapes are by men ageites women. 

Friadman v. Friedman, 521 S.W.2d 111 (Ct. Cly. App. 1975). Family 

Code requires both parents to support cette It does not re- 
quire mathematically equat contri . Services as well as 


__money should be assessed. 

Lipsky v. Lipsky, 525 S.W.2d 222 (Ct. Civ, App. 1975). Upheld award 
of atioreey'¢ fees to wife as part of propert ment becausé 
her financial need, apart from her sex, justined such an award. 

Mercer v. Board of Trustees, North Forest Ind. Sch. Dist., Civil No. 
1302 (Houston Ct, Civ. App. fled June 2, 1976). Improper for 
court to intervene in dispute over school regulation regarding hair 
iength for boys, despite strict review standard of state RA. 

Perkins v. Freeman, 501 S.W.2d 424 (Ct. Civ. Ape. 1973), rev'd and 
remanded on other grounds, 518 S.W.2d (Sup. Ct. 1974), 
Upheld award of custody and attorney's fees to father because it 
it was in best interests of child and because attorney's fees were 
‘necessaries’ for child, Like women, men should be awarded 
fees in proper situation under ERA. 

Scanlon v. Crim, 500 S.W.2d 554 (Ct, Civ. Ape. 1973). ERA extends 
right to action for common law breach of marriage promise to 
men as well as women. . 

Texas Woman's Univ. v, Chayklintaste, 521 S.W.2d 949 (Ct. Civ. 
App 1975), School must provide on-campus housing for men as 

_ well'as women and must allow women ss well as men to live off- 
campus. ‘Business judgment’’ was not an adequate defense to 
ERA calles of policy not to build campus housing for men at 
; formerly all-female campus. 

Washington.-..... Equality of rights and responsi- Ayers v. imployment Security Dep't, 85 Wash, 2d S00, 536 P.2d 610 
bility under the faw shall not (Sup. Ct. 1975), Husbands ¢s well as wives should not be denied 
be denied or abridged on ac- unemployment benefits for leaving work to follow thelr spouses 
count of sex. (Art 31, $1, _ to's new location under appropriate circumstances. 

December 1972) Darrin vy. Goutd, 85 Wash. 2d 859, 540 P. 885 (Sup. CL He 

Ragulations prohibiting girts from playing on high school footba 

mA 


ite the ERA. 
Hanson v, Hutt, 83 Wash. 2d 195, 517 P.2d 599 dd & Ct. 1973), 
Unconstitutional to deny unemployment bene a woman 
automatically between the seventeenth week before childbirth 


woek subsequent. 
Singer v. Kara, 11 Wash. App. 247, 522 P.2d 1187 (1974), Statute 
prohibiting same-sex marriage upheld under ERA as not being 


0x discriminatory as between men and women. 
Smith y. Smith, 13 Wash. Tad 534 P.2d 1033 (1975). ERA 
requires equal responsibifit ms cents for child support. 


Trial court erred in not considering income of both new marital 
units In assessing child sup obligations from previous 
marriage. ERA does not require 50/S0 breakdown, however, 


Source: Compiled by the authors, 


Mr. Burter. We mention, for example, the construction of the 

ual rights amendment of the State of Washington, which is not 
dissimilar from the matter which is before us. There are different cases 
in this area, the one to which you referred, the statute prohibiting 
the same sex marriage upheld under ERA as not being sex discrimina- 
tion; girls playing on football field was said to violate the equal rights 
amendment. 


s 
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I think these give some credibility to the alarm that the witness has 
and for that reason I do think it important that this collection of cases 
be filed with the minutes. 

Mr. Epwaros, Counsel. 

Ms. LeRoy. Mr. Stanmeyer, on page 6 of your statement you seem 
to raise the objection to the ERA that “Every operative phrase must 
be judicially interpreted.” Is that any different from any other amend- 
ment that has been added to the Constitution ? : 

Mr. Stanmeyer. Oh, yes. For example, the amendment that pro- 
hibits a President from seeking more than two terms is very clear. 

Ms. LeRoy. How about the 14th amendment? 

Mr. Sranmerer. In some degree no, it is not, and this is part of the 
problem. If you read the ratification debates, as Professor Berger has 
demonstrated in his recent books, this is the kind of thing to those who 
ratified the 14th amendment, that would have lead them, had they 
known at the time, to reject the amendment. 

Ms. LeRoy. So are you saying we should not make the same mistake 
with the 27th amendment that we made with the 14th amendment? 

Mr. Sranmerer, I am not saying we made a mistake with the 14th 
amendment in its passage. Professor Berger and I do agree to the basic 
thrust of the amendment. If we could confine an amendment to its 
primary focus in the case of equal pay for equal work and such mat- 
ters as that, equal funding for high school athletics for girls as well as 
for men or boys to the number of people of each sex in the school, if we 
could find a formula to confine the impact of the amendment to the 
real malady it is designed to address, and not allow the spinoff col- 
lateral detriments to emerge, then there should be no problem. I think 
you can usually confine a statute to interpretation and misapplication, 
but at least it is not written in stone on Mount Rushmore when you 
pass a statute. When you pass an amendment, it virtually is. 

The difficulty we are in is we do not know how the courts will con- 
strue it, we do not know how to confine its application to legitimate 
areas of sex discrimination and abuse. It is likely that it will spill over 
to some of these areas that testimony here has alluded to. Even the prior 
witness talking about affirmative action programs in high school 
sports; is that what was intended by Congress in 1972? I tend seriously 
to doubt it. 

Ms. LeRoy. Are you also saying you would not like to see the Su- 
preme Court find sex to be a suspect classification ? 

Mr. Stanmeyer. I do not like what I have perhaps crudely termed 
slot-machine or vending-machine jurisprudence, the use of a few key 
words—suspect or nonsuspect, invidious or not invidious—to create 
a category into which you stick a problem and thon out rolls the auto- 
matic answer. 

I think that in some areas sex would be what the common langua 
would call a suspect category and some areas it is a justified reasonable 
category. The real question is not whether it is reasonable or unreason- 
able to use sex as a differentiation of treatment. We have to go from 
problem to problem to decide where sex is abusive. 

In the military, from what most of the testimony or at least com- 
mentary I have seen from the generals who have been in military com- 
bat, by and large if women are to go into combat, then let it be 
voluntary. 
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_ I don’t believe that it should be compulsory or certainly an affirma- 
tive action approach. : 

Ms. LeRoy. But Congress, you will admit, does have the authority 
already todraft women and send them into combat. 

Mr. Stanmeyer. Exactly, which illustrates the puint we don’t need 
ERA for that point, but Congress will not do that because the public 
opposes it, 

Ms, LeRoy. Isn’t it true at the end of World War II President 
Roosevelt was about to draft women into the Army ? 

Mr. Stansreyver. I simply don’t know. 

Ms. LeRoy. It is true, that he was about to do so, and the war ended 
before it became necessary. 

Mr. StanmeErer. Notice ae put it off all through the war and we lost 
a million soldiers and he still put it off. 

Ms. LeRoy. I also want to raise one final question. You refer also, 
on page 6 of your statement, to a Federal court decision in Ohio. Isn’t 
it true that also there have been other Federal court cases that have 
upheld separate but equal requirements in terms of sex discrimination? 

T am thinking of a particular case which prohibited a girl in Phila- 
delphia from attending an all-boys public school. It was a technical 
high school and provided advantages that the comparable girls’ school 
did not provide. 

Isn’t it one of the problems of the current situation, without a uni- 
form principle with which to evaluate sex discrimination cases, that 
that kind of disparate treatment can exist, that a court in Ohio can 
decide one way while a court in Pennsylvania can decide another? 
Surely, you don’t object to boys and girls getting in the same classroom ? 

Mr. Stanmerer. By no means. The point is, if private individuals 
wish to spend their own money for a college or a high school education 
that is privately funded and appeals only to mernbers of one sex, this 
should not be subject to even judicial review, but much less judicial 
overturning. ' 

Ms. LeRoy. It is your view the ERA would in fact touch those sorts 
of cases? 

Mr. Stanmryer. I think so, yes, in light of, again, where Father 
Drinan and I sparred with the words “ruthless logic,” the logic of it, 
the discussion of it. 

Ms. LeRoy. The 14th amendment hasn’t ended single race schools in 
the South. There are a number of black colleges in the South that ap- 
parently are still all black. 

Mr. Stanmerer. If we are going to allow logic to be consistent, then 
we ought to have a program of action for those schools too. _ 

Mr. Epwarps. The ruthless bells are demanding that we go to the 
floor of the House. 

This completes the hearings. We thank the witness, and. all the 
witnesses. 

We invite written statements on the issue. 

The subcommittee is adjourned. 

(Whereupon, at 12:34 p.m., the hearing was concluded. ] 
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